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P-R-0O-C-E-E-D-I-N-G-S
10:04 a.m.

CHAIRPERSON GRIFFIS: I call to order the
30th November, 2004, public hearing of the Board of
Zoning Adjustments in the District of Columbia. My
name is Geoff Griffis. I'm Chairperson. Joining me
today is the vice chair Ms. Miller. Representing
National Capital Planning Commission is Mr. Mann.
Representing the Zoning Commission with us today is
Mr. Jeffries.

Copies of today's hearing agenda are
available for you. They are located on the wall where
you entered into the hearing room. There are several
very important things that I'm going to rush through
in order to make up a little bit of time. I
appreciate everyone's patience in us getting started
a little bit late this morning.

First of all, all proceedings before the
Board of Zoning Adjustment are recorded. They are
recorded in two fashions. The most important of which
is the court reporter who is sitting on the floor to
my right. We are being broadcast live on the Office of
zZoning's website.

Attended to both of those we ask that

people please reframe from making any noises or
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actions in the hearing room so you don't interrupt
your fellow citizens and residents in giving
testimony. We also ask several other things. First,
I would ask that you turn off all your cell phones and
beepers so we don't have that disruption in our
transmission.

Also, before coming forward to give
testimony to the Board, I would ask that you fill out
two witness cards. Witness cards are available at the
table where you entered into and also the table in
front of us where you will be providing testimony.
Those two witness cards are to be given to the court
reporter prior to coming forward.

After that have a seat, make yourself
comfortable. You will need to state your name and
your address for the record before starting so that we
can obviously give you credit for the important things
that you will say and then proceed with your
testimony.

The order of procedure for special
exceptions and variances is as follows: First, we
will hear from the applicant and the presentation of
their case and any witnesses. Second, we hear any
Government reports, the Office of Planning, Department

of Transportation, any other Government agencies that
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have reported or have made recommendations as part of
the application.

Third, we would hear from the Advisory
Neighborhood Commission. Fourth would be persons or
parties in support of the application. Fifth would be
persons or parties in opposition to an application.
Sixth, finally, we'll hear again from the applicant
any closing remarks or rebuttal testimony that they
may have to offer.

Cross-examination of witnesses is
permitted by the applicant and parties in a case. The
ANC within which the property is located is
automatically a party in the case and, therefore, also
will be able to conduct cross-examination.

The record will be closed at the
conclusion of these hearings except for any material
that the Board specifically request and we will be
very specific on what is to be submitted into the
record and when it is to be submitted into the Office
of Zoning for our deliberation and review.

The Sunshine Act requires that this Board
conduct its proceedings in the open and before the
public. This Board may, however, which would be
consistent with the Sunshine Act and its rules and

procedures, enter into executive session. Executive
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session is used for reviewing the record and/or
deliberating on a specific case.

The decision of this Board must be based
exclusively on the record that is created before it.
Therefore, it's very important that anything you want
us to consider in terms of determining an outcome in
our decision be put on the record either in writing or
presented today in oral testimony.

I would also ask that people present today
during our proceedings not engage Board members in
conversation so that we do not give the appearance of
receiving information outside of the record. The
Board will not consider any preliminary matters.
Preliminary matters are those which relate to whether
a case will or should be heard today such as request
for postponement, continuances, or withdrawal and
whether proper and adequate notice has been provided.

If you are not prepared to go forward with
a case today or you believe the Board should not
proceed with a case, I'm going to ask you to bring
that to the attention of the Board by coming forward
and having a seat at the table.

Let me first before that happens say a
very good morning to Ms. Bailey with the Office of

Zoning and also Mr. Moy who will return to the dias
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with the Office of Zoning. The Office of Attorney
General is represented by Ms. Monroe with us today.

Ms. Bailey, are you aware of any
preliminary matters for the instant review from the
Board?

MS. BAILEY: Mr. Chairman and to everyone,
good morning. Other than swearing in the witnesses,
at this time staff does not have anything, Mr.
Chairman.

CHAIRPERSON GRIFFIS: Excellent. I would
ask that all people giving testimony today, or
thinking about giving testimony, if you would please
stand and give your attention to Ms. Bailey and she
will swear you in. Let's do that first and then we'll
get into all this. Stand up. Are you going to be
sworn in? Are you going to address the Board?

Ms. Bailey.

(Whereupon, the witnesses were sworn.)

CHAIRPERSON GRIFFIS: I understand and
that's one of our procedural matters. Now that that
is taken care of, is there a preliminary matter for
the Board's attention from people that are present
today? That would be you. Do you have something for
us? Very well. Why don't you come forward and have

a quick seat at the table.
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MS. TYLER: Mr. Chairman, members of the
Board, my name is Maria Tyler. I have been designated
by ANC-2A to represent ANC-2A in the case of 2512 Eye
Street.

CHAIRPERSON GRIFFIS: Application 17204 of
Donnell.

MS. TYLER: Right. There are two letters
from ANC-2A. Actually, three letters. 1In any case,

a number of letters from ANC-2A requesting
postponement of this case. I would like to repeat
that request and would like the Board to please give
it favorable consideration.

CHAIRPERSON GRIFFIS: Excellent. Thank
you very much. It's very nice to see you again. I
note Mr. Gell is here and he's also representing the
applicant. Here is what I propose. We have two cases
that are before this one. They are fairly
expeditious. I'm going to get through the first two
cases.

We are going to call the case and take
this up as a preliminary matter within the case and
that way we won't delay everyone that's here in terms
of the schedule and the chronology and we will run in

that fashion. So if you will give us a few minutes,
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we'll get through the first two cases and then we'll
pull this when we call the case.

Very well. Ms. Bailey, is there anything
else?

MS. BAILEY: No, Mr. Chairman.

CHAIRPERSON GRIFFIS: Let's call the first
case of the morning then.

MS. BAILEY: Application No. 17243 of
Everna Brown, pursuant to 11 DCMR 3104.1, for a
special exception to construct a one story rear
addition to an existing single-family semi-detached
dwelling under Section 223, not meeting the side yard
requirements (Section 405). The property is located
in the R-2 District at premises 246 Nicholson Street,
N.E., Square 3710, Lot 131.

CHAIRPERSON GRIFFIS: Is the applicant
here? Excellent. Why don't you come forward. If you
wouldn't mind, just have a seat and make yourself
comfortable. When you're ready, you can turn you
microphone on and just state your name and address for
the record.

MS. BROWN: I'm as ready as I'm ever going
to be. Should I stand or just seat?

CHAIRPERSON GRIFFIS: Absolutely not.

Make yourself comfortable.
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MS. BROWN: Okay. My name is Everna Brown
and I really don't know what to say other than this
project that we would like to do is very necessary.

CHAIRPERSON GRIFFIS: Indeed. You are
obviously the owner and the applicant. This is a
special exception. It's a 223. What I'm going to ask
is there any additional information that you would
like to provide? 1I'm going to run you through just a
couple of quick things.

I think the submissions that you'wve put in
are excellent and complete and the entire Board has
seen it, read it, and reviewed it. So it is your
testimony and it's my understanding that this wouldn't
impair the light and air available to the neighboring
properties. Is that correct?

MS. BROWN: Yes, that's correct.

CHAIRPERSON GRIFFIS: And the privacy of
use and enjoyment of the neighboring properties
wouldn't be diminished or negatively impacted in any
way. Is that correct?

MS. BROWN: No way. Most of my neighbors
have eight-foot fences or they don't cut their trees.
You know, take things down that really need to be
taken down. Actually they have cut me off.

CHAIRPERSON GRIFFIS: I see. And the
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addition actually has the same number of windows as
the original house?

MS. BROWN: Yes, it does.

CHAIRPERSON GRIFFIS: Very well. You
haven't heard any concerns or comments about how this
would not fit into the character of the neighborhood
in terms of the architectural character or materials
or anything of that sort?

MS. BROWN: No. Most of my neighbors are
for it. In fact, I didn't know how extensive, you
know, things had to be and most of my neighbors said,
"T'm all for it," because I need a back, I need a
bathroom. I've only heard good things. I haven't
heard anything negative.

CHAIRPERSON GRIFFIS: Good. Very well.
And also compliance with 223.2(d) there would need to
be drawings and graphic representations sent in.
That's obviously been met with a full set of documents
that were put into this. Have you had any comments or
any sort of opinions from surrounding areas of things
that they thought might change in terms of the
lighting or the materials or anything of that nature?

MS. BROWN: No, I haven't heard anything
like that.

CHAIRPERSON GRIFFIS: Excellent. Okay.
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Thank you very much. Are there any questions from the
Board? Very well. I will get back to you for any
closing remarks that you might have but let's run
through the rest of this application and go to the
Office of Planning who has submitted a report. Do you
have a copy of the Office Planning's report?

MS. BROWN: Yes. I'm not sure which one
it is but I have it all.

CHAIRPERSON GRIFFIS: Excellent because
they are fantastic reports and they are well worth
holding onto.

A very good morning to you.

MR. MORDFIN: Good morning, Chairman, and
members of the Board. I'm Stephen Mordfin with the
Office of Planning. This application is in accordance
with the provisions of Section 223 in that the
proposed addition is a semi-detached dwelling use
permitted as a matter of right within the R-2 zone
District.

Light and air will not be unduly affected
as the proposed addition is in compliance with the
rear yard and the proposed side yard will be no less
than the side yard for the existing dwelling.

Privacy and use and enjoyment of

neighboring properties will not be unduly affected as
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the proposed addition will be only one story in height
and the side yard will be no less than the existing
side vyard.

The proposed addition will be visible from
the alley and third street northeast but will not
substantially visually intrude upon the character,
scale, and pattern of houses as it is designed as a
one-story residential building addition. And the
applicant has submitted photographs and architectural
drawings as part of the application.

The proposed lot occupancy is 50 percent,
equal to the maximum permitted under Section 223. The
approval of the application will not permit the
introduction or expansion of a nonconforming use.
Therefore, the Office of Planning recommends approval
of the application as submitted by the applicant.

That concludes the presentation from the Office of
Planning.

CHAIRPERSON GRIFFIS: Excellent. Thank
you very much. An excellent report.

Ms. Brown, do you have any questions or
cross examination of the Office of Planning?

MS. BROWN: No, I don't.

CHAIRPERSON GRIFFIS: Very well. Does the

Board have any questions of the Office of Planning?
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Indeed. Let's move on then. I don't have any other
attended Government agency reports. It is not located
in the historic district as far as our review goes.

Is there a representative from ANC-4B here today? Not
noting any representative --

MS. BROWN: No, but I do have a letter
from -- that's in my information. I do have a letter
from an ANC member. Sandra Battles wrote me a letter.

CHAIRPERSON GRIFFIS: Oh, indeed. We do
have that.

MS. BROWN: In fact, she came by my house.

CHAIRPERSON GRIFFIS: Very well. She's a
single-member district.

MS. BROWN: Right.

CHAIRPERSON GRIFFIS: Was there any full
ANC action on this?

MS. BROWN: Yes. I went to two meetings

and they were the ones that told me I had to come down

here.

CHAIRPERSON GRIFFIS: They are so
knowledgeable.

MS. BROWN: Yeah, they know what I'm
planning.

CHAIRPERSON GRIFFIS: Not always full of

good news but knowledgeable. Okay. It is Exhibit No.
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8 in our record from the single-member district 4B09
and we'll take that in as a written testimony in
support of the application.

Nothing that, I don't have any other
attended ANC or Government reports on this. Is there
anyone here present to give testimony as persons in
the application 17243 that are in support or
opposition? Not noting anyone coming forward to give
further testimony, I turn it over to you, Ms. Brown,
if you have any closing remarks or summation.

MS. BROWN: Well, the only thing I would
like to ask you if it's possible for me to get a
ruling on this today.

CHATIRPERSON GRIFFIS: Very well. Thank
you very much. We appreciate you coming down here and
putting this all together. 1It's actually a very full
application and I see no reason why we couldn't move
ahead with a bench decision and I would move approval
of application 17243 of the Brown residence.

This is a special exception under 223, of
course, which would allow a one-story rear addition to
the existing single-family semi-detached dwelling
under our provision of Section 223 at the premises of
246 Nicholson Street, N.E. I would ask for a second.

MR. MANN: Second.
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CHAIRPERSON GRIFFIS: Thank you, Mr. Mann.
I think it is very clear in the fact of how this has
met the test and should be supported in terms of the
special exception requirements of 223, that is, as
we've gone through the written testimony and the
Office of Planning's report I think is very strong in
the fact that this wouldn't have any negative or
adverse impact in terms of light, air, use, and
privacy and certainly fits within the character of the
existing area.

It's nonconformity arises, not that it's
a variance but obviously arises out of an existing
condition. I'll open it up for other comments,
deliberation. Very well. We have a motion before us
that has been seconded for approval of application
17243. I would ask for all those in favor to signify
by saying aye.

ALL: Aye.

CHAIRPERSON GRIFFIS: And opposed?
Abstaining?

MS. BAILEY: The vote is recorded as four
zero one to approve the application. Mr. Griffis made
the motion, Mr. Mann seconded. Mrs. Miller, Mr.
Jefferies are in agreement. Mr. Etherly is not

present today.
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CHAIRPERSON GRIFFIS: Thank you, Ms.
Bailey. TUnless Board members have any difficulty, I
suggest we waive our regulations and issue a summary
order on this case. Very well.

MS. BROWN: Thank you.

CHATIRPERSON GRIFFIS: Thank you very much.
Good luck with that. Hopefully it will get done very
quickly.

MS. BROWN: Thank you again.

CHATIRPERSON GRIFFIS: Indeed. Let's call
the second case of the morning.

MS. BAILEY: 17244 of Alejandro Soriano,
pursuant to 11 DCMR 3104.1, for a special exception to
construct a third story addition to a flat. This is
a row dwelling and the requirements of Section 223.
The lot occupancy -- excuse me, Mr. Chairman. Can I
do this again?

CHAIRPERSON GRIFFIS: Of course.

MS. BAILEY: Sorry. Application No. 17244
of Alejandro Soriano, pursuant to 11 DCMR 3104.1, for
a special exception to construct a third story
addition to a flat row dwelling under Section 223, not
meeting the lot occupancy requirements (Section 403),
and nonconforming structure provisions (Subsection

2001.3). The property is located in the R-4 District
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of premises 1555 9th Street, N.W. (Square 397, Lot
819) .

CHAIRPERSON GRIFFIS: Good. Thank you
very much, Ms. Bailey. It comes to my attention that
we do have a request for party status in support of
this application. It's noted on the application that
the gentleman would be away but is Mr. Raymond
Milefsky. 1Is he present, Mr. Milefsky? Indeed.

First I would suggest that we take this in
as written testimony in support of the application.
Obviously the threshold of moving to a party status is
an active participation which is one of the aspects of
it but I think this can be given the sufficient weight
and deliberative action by the Board but I would not
support granting party status at this time. Let me
hear from other members.

MR. MANN: I agree.

MS. MILLER: I agree as well.

CHAIRPERSON GRIFFIS: Okay. If there's no
opposition to that, I think we can take it as a
consensus to deny the party status application and
take it in as a written testimony in support. Let's
move ahead then and I would have you introduce
yourself for the record, please.

MR. SORIANO: Good morning. I am
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Alejandro Soriano on behalf of my wife and myself,
single fee owners of the property of the property at
1555 9th Street, N.W., Square 397, Lot 819.

I am appearing before the Board of Zoning
Adjustment to request the approval of a third-story
addition on top of an existing historic building build
in 1890. We will not increase the footprint of the
building. We are just requesting approval for a small
partial third-floor addition fully within the
footprint of the building that was built in 1890.

In requesting this approval we request it
under the special exception, Section 223, because
according to the report from the Office of Zoning we
meet all the requirements except for the lot occupancy
requirement because the building was built in 1890 and
occupying 66 percent of the lot. There is nothing we
can do about it unfortunately.

CHATIRPERSON GRIFFIS: So you have an
existing lot occupancy, of course, that you are not
changing or impacting, but rather that's what makes it
a nonconforming which then puts you here. Do you have
any evidence that this would impair the light and air
available to the neighboring properties?

MR. SORIANO: No. In fact, we have

evidence from the neighbors that it does not so we
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have been -- we have received the support from both
the ANC and several meetings of neighbors. The
addition --

CHAIRPERSON GRIFFIS: Would the privacy,
use, and enjoyment of neighboring properties be unduly
affected?

MR. SORIANO: No, sir. It will not in any
way. Actually, Mr. Milefsky who sent in a witness
letter in support, he's the across-the-street neighbor
and he's fully supportive. So is the next door
neighbor.

CHAIRPERSON GRIFFIS: Excellent. I would
note that you have Exhibit No. 9 submitted as
documentation that illustrates and graphically
represents what is being proposed.

MR. SORIANO: Yes.

CHAIRPERSON GRIFFIS: This has gone
through a conceptual review from historic
preservation. Is that correct?

MR. SORIANO: Actually in March it went
through construction and also it went through full
approval for historic.

CHAIRPERSON GRIFFIS: It did?

MR. SORIANO: Yes, it did. It is fully

approved.
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CHAIRPERSON GRIFFIS: Excellent. I guess
that is part of Exhibit 8 also. Very well. Anything
else?

MR. SORIANO: No.

CHAIRPERSON GRIFFIS: Go on to the Office
of Planning then and say a very good morning.

MR. JACKSON: Good morning, Mr. Chairman,
members of the Board. My name is Arthur Jackson of
the D.C. Office of Planning. Before you you have a
BZA report on this application prepared by the Office
of Planning. Since the issues in this case are fairly
succinct and direct, the Office of Planning stands on
this report and are available to answer any questions
you may have.

CHAIRPERSON GRIFFIS: Great. Thank you,
Mr. Jackson. It's an excellent report and I think it
serves well, in fact, just standing on the record with
this. Does the applicant have any questions of the
Office of Planning?

MR. SORIANO: No, sir.

CHAIRPERSON GRIFFIS: You've obviously
seen the report. Is that correct?

MR. SORIANO: Yes, we have.

CHAIRPERSON GRIFFIS: Do Board members

have any questions? Very well. I think we can move
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on and just reiterate the fact that the entire test
for the special exception of 223 is laid out very
succinctly and well in the Office of Planning's report
and we can move on. I don't have any other attended
Government reports.

You have indicated what the historic HPRB
has done on this application which tends to inform us.
It doesn't control us but it tends to inform us
certainly in terms of the compatibility and that is a
much higher design review. Is ANC-2C represented
today? Oh, indeed. Forgive me. I should have called
you up beforehand. I will give you an opportunity to
cross examine either the applicant or the Office of
Planning if you have any questions of either of them.

MR. PADRO: Thank you, Mr. Chairman,
members of the Board. For the record, I'm Alexander
M. Padro. I'm Advisory Neighborhood Commissioner for
single-member district 2C01 in Shaw. I reside at 1519
8th Street, N.W.

You should have in your packets a letter
from the Advisory Neighborhood Commission 2C dated
October 9, 2004, in support of the application.

CHAIRPERSON GRIFFIS: Indeed. Exhibit No.
23.

MR. PADRO: I would like to in addition
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give you a little context but not too much because
obviously this is a fairly cut-and-dried case as it
were. This is another example of a building that has
remained vacant for several decades and deteriorating.
It really is one of those problem buildings and there
are so many of them in Shaw because we have so many
diagonal avenues that intersect resulting in a number
of lots that do not meet the requirements of zoning
today.

The combination of factors really has held
back the development of this and several adjacent
buildings because of the additional cost involved in
having to go through the process of going to the
Historic Preservation Review Board and getting their
approval as well as the BZA.

But I am here primarily to be supportive
to Mr. Soriano and to applaud him for going through
the process because this is rather the exception than
the rule, no pun intended.

The reality is that in our neighborhood
right now there's a huge amount of unpermitted
construction that is taking place and construction
that takes place with permits that have not gotten all
the necessary sign-offs including from Zoning with the

result that you have buildings like 1553 9th Street
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which is immediately adjacent that went from about a
60 percent lot occupancy to 100 percent lot occupancy
which was signed off by DCRA even though the Historic
Preservation Office had marked in big red letters on
the applications, "This exceeds the current lot
coverage."

For someone like Mr. Soriano who is
obviously expending a significant amount of money to
be able to renovate this as his family home rather
than just an investment property, I think it's
particularly notable that he has done the right thing
consistently.

He's gone through the many, many months
necessary to reach this point and he is to be
applauded and I appreciate the support of the Office
of Planning as well as the Board. I'm here to answer
any questions that you may have about existing
conditions in the neighborhood. I attended all of the
HPRB hearings as well so if there is any further
information that I can provide, please call upon me.

CHAIRPERSON GRIFFIS: Good. Thank you
very much, Mr. Padro.

Questions from the Board, Ms. Miller?

MS. MILLER: Mr. Padro, thank you for

coming down. I just want to clarify are you speaking
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for yourself or are you speaking for your ANC?

MR. PADRO: I am in this instance speaking
for my single-member district. However, obviously I
am conveying the report and the substance of the
discussions from the meeting.

MS. MILLER: Thank you.

CHAIRPERSON GRIFFIS: Excellent. Let me
ask you a technical question. What constitutes a
quorum in your ANC?

MR. PADRO: It is three. We have four
commissioners in our commission. We had six
previously. That may be why you are considering that
there might be some deficiency but after
redistricting, which went into effect in January of
last year, we were reduced in the total number of
commissioners.

CHAIRPERSON GRIFFIS: Good. I wasn't
questioning it. It isn't stated in the October 9th so
now that you'wve put that on the record, I think we can
take this and give it great weight perhaps. Exhibit
No. 23.

MR. PADRO: The letter does note in the
second paragraph that a quorum was present but it does
not indicate the number.

CHAIRPERSON GRIFFIS: Ms. Miller.
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MS. MILLER: Just a follow-up on that
note. In the future can you just put that as standard
in your letters from your ANC what the gquorum is?

MR. PADRO: I can certainly ask for our
secretary to do so.

MS. MILLER: Thank you.

CHAIRPERSON GRIFFIS: Let's be absolutely
direct in terms of our regulations in order for us to
give great weight which I know you are very aware of.
Our regulations state all the 50 to 2,000 things that
you have to do. Of course, that's a little bit of a
joke. Those are the basic criteria, of course, the
vote, the action, the quorum, what constitutes a
quorum, public notice and all that stuff. We have
plenty of copies of that. Anything else?

MS. MILLER: Just while we're on that
topic, and we don't want to belabor this, but --

CHAIRPERSON GRIFFIS: We sure don't.

MS. MILLER: -- when you look at those
regulations, also when we have a live ANC person here
it's nice to be able to say that we are also
interested in how you give notice, not just that you
gave notice. If you say it was put in your newspaper
or your listserv or whatever.

MR. PADRO: If you would like, I would be
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happy to note how notice was provided in this
instance.

MS. MILLER: Sure, briefly. But, I mean,
just in the future. In some cases it's much more
important than the less controversial case.

MR. PADRO: Sure. Primarily notice is
given through fliers that are distributed in the
community and posted at prominent locations. Also via
e-mail transmission to lists of interested residents
of the Commission's service area.

MS. MILLER: Thank you.

CHAIRPERSON GRIFFIS: Thanks a lot. Does
the applicant have any questions of the ANC? Cross
examination?

MR. SORIANO: Just to thank everyone for
the wonderful support we have received. Actually it
has made a very dull and difficult process bearable.
We are very grateful to the ANC and to Mr. Padro in
particular.

CHAIRPERSON GRIFFIS: Good. Thank you.
Mr. Padro, thank you very much. We appreciate you
taking the effort to come down here. I know you are
doing some great things in and around Shaw but also
just taking the time to do something that, as you have

stated, it's a small application but a huge and larger
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impact and it can get mired down in the process.

We on this Board have also tried to make
it more expeditious, clear, concise, and transparent
in terms of either getting approval or not receiving
approval. With that, again, I thank you for taking
the time and certainly all the efforts in helping the
applicant in pulling this together.

MR. PADRO: If I may just comment, yes, I
can testify to the fact that the Office of Zoning and
the Zoning Commission and the Board of Zoning
Adjustment have all worked very hard to achieve a
point where individuals can actually be responsible
for filing their own applications and following
through rather than having to hire attorneys which,
obviously, adds significantly to the cost. Especially
for a small project like this. Thank you for that.

CHATIRPERSON GRIFFIS: Indeed. Well, we
appreciate those comments. Okay. If there is nothing
else then, we have no other attended Government
reports. The ANC has obviously given their report the
single-member district being present today giving oral
testimony.

Let's move on. Is anyone here present to
give testimony in support or in opposition of

Application 17244? Not noting any persons present to
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give further testimony, I would turn it over to you
for any closing remarks that you might have.

MR. SORIANO: Thank you, Mr. Chairman. I
would like to ask, as the previous applicant, would it
be possible to have a ruling today on the case.

CHATIRPERSON GRIFFIS: Very well.
Excellent. Thank you very much. I see no reason not
to take action on this immediately as the application
is full and the testimony we have heard today has
actually continued the informative nature of the
substance for our deliberation. I would move approval
of Application 17244 and ask for a second.

MR. MANN: Second.

CHATIRPERSON GRIFFIS: Thank you, Mr. Mann.
Of course, this is another special exception under
223. We've talked about the fact that it is
nonconforming due to lot occupancy and the lot
occupancy obviously is not being impacted. It is
under a level of lot occupancy that allows it to come
in under a special exception and not a variance.

I think the record is full in support of
this addition to the premises of 1555 9th Street, N.W.
and is laid out very succinctly and substantively in
the Office of Planning's report. I think we can rely

substantially on that and also in terms of the
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applicant's submissions and documents and drawings.
I'll open it up for any other comments or
deliberation. Hearing no other, we have a motion
before us that has been seconded. I would ask for all
those in favor signify by saying aye.

ALL: Aye.

CHAIRPERSON GRIFFIS: Opposed?
Abstaining? Ms. Bailey.

MS. BAILEY: Thank you, sir. The Board
has voted four zero one to approve the application.
Mr. Griffis made the motion, Mr. Mann seconded. Mr.
Jeffries and Mrs. Miller are in support. Mr. Etherly
is not present today. Are we doing a summary order,
Mr. Chairman?

CHAIRPERSON GRIFFIS: Unless there's an
objection, I don't see any reason why we wouldn't
wailve our regulations and issue a summary order on
this.

MS. BAILEY: Thank you, sir.

CHAIRPERSON GRIFFIS: Very well. Good.
Thank you very much. Appreciate you being down here
and doing all this. Let's move on to the next case.

MS. BAILEY: Mr. Chairman, the next case
has been changed and I will read based on staff's

current understanding of what the project is all
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about. This is Application No. 17204 of Richard and
Christina Donnell, pursuant to 11 DCMR 3104.1 for a
special exception under Section 223 from the rear yard
requirement to construct a two-story rear addition to
a single-family row dwelling at premises 2512 Eye
Street, N.W.

As you are aware, Mr. Chairman, there is
a request from the ANC for a postponement of the
hearing on this case.

CHAIRPERSON GRIFFIS: Excellent. Thank
you, Ms. Bailey. Why don't we have the ANC and the
applicant's representative up to the table, Ms. Tyler.
We also have a party in this case. 1Is the party
present? Excellent. If you wouldn't mind coming
forward. Mr. Falon, is that correct? Indeed. Okay.
Ms. Tyler, you were saying you wanted to reiterate
your written submission in terms of requesting a
postponement of this case.

MS. TYLER: Yes, Mr. Chairman.

CHAIRPERSON GRIFFIS: Okay.

MS. TYLER: As I already mentioned, we
have several letters requesting the postponement and
I would just 1like to reiterate the contents of those
letters.

CHAIRPERSON GRIFFIS: Those are already in
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the record. 1Is that correct?

MS. TYLER: They are already in the
record.

CHAIRPERSON GRIFFIS: We've read them. In
fact --

MS. TYLER: Indeed.

CHAIRPERSON GRIFFIS: -- I think no less
than two or three times apiece. Okay.

Mr. Falon, did you have comments on the
request for postponement?

MR. FALON: No specific comments apart
from the fact that I would support the ANC's request.

CHAIRPERSON GRIFFIS: Okay. Mr. Gell,
you've also put in written submission reacting to
that. Is there any additional information that you
have for us?

MR. GELL: ©No, Mr. Chairman. I think
we've made our points fully in the letter that I sent
you.

CHAIRPERSON GRIFFIS: Okay. This is what
I'm going to do. We are going to have a little
discussion here and we're going to be able to have
some reaction from all of you which is why you're here
in front of us. The first thing, I absolutely

appreciate everyone putting this in in writing because
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it obviously still takes the Board's consideration of
this.

Ms. Tyler, in looking at the request for
postponement, I have some concern, and that is based
on what I am about to say. First of all, we have
already postponed this once from September 21st. Now,
the application has changed and I know it's changed
fairly substantially in terms of the request or relief
that is being asked.

However, my review of the entire
application and also the ANC's concern. The issues,
the substantive issues of opposition have not changed
and to bring up to speed to get a review and a full
understanding of the applicant's proposal, it doesn't
seem to me to warrant, one, a continuance but it
doesn't seem to warrant months of additional time to
try and figure it out.

Lastly, this is the Board, this is the
forum of which all those concerns that are brought up
will be decided. They will be argued, deliberated,
and decided. To send everybody off again for another
two or three months, and I can tell you in our
schedule if we were to postpone this, we're not
hearing this until March. If we did that, we still

have the same issues when we come back and the Board
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will still have to take them under advisement,
deliberate, and decide.

Yes.

MS. TYLER: Thank you, Mr. Chairman. Mr.
Chairman, I would like just to point out a few things.
The first postponement was not ANC-2A's doing. The
first postponement was triggered by the applicant. We
had a certain situation where it was a bait and
switch.

Excuse me, Mr. Chairman, but it was not
our fault. We were there and in October our chair
wrote a letter to say that -- no, in September.
September 16th our chair wrote an additional letter to
you and to the applicant saying, "Please submit your
application and we will be happy to look at it in
October."

This was early. Nothing arrived. Mr.
Chairman, this is at the heart of creating precedence
for the zoning regulations in terms of the overlay.
The overlay is a zoning issue as well. It is very
complex. It's intertwined between historic
preservation. The zoning also takes over on certain
issues.

CHAIRPERSON GRIFFIS: I understand all

that.
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MS. TYLER: We don't want to set a bad
precedent.

CHAIRPERSON GRIFFIS: Nor do we and we
will -- and I take a little bit of issue in terms of
precedent. There may be some larger issues that have
some continuing lasting importance as we decide them.
It still comes down to the fact that those are the
issues that this Board will have to decide and adding
more time doesn't facilitate what I think is
expeditious processing.

Here is the other piece of this. We'wve
gone through and combed the chronology, the
submissions, and the dates of this. The applicant has
fully complied with our requirements and our
regulations. There may be concerns and there may be
complaints in terms of how an applicant deals with the
community or presents it but I don't see anything that
would not -- that was not timely done here.

MS. TYLER: Well, Mr. Chairman, both
applications were unclear and certainly there were
misstatements that we uncovered. Our first resolution
in September --

CHAIRPERSON GRIFFIS: Isn't that all the
stuff that we need to hear here in this forum? 1Isn't

that what we need to understand? If that's the basis
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of your opposition in your case presentation --

MS. TYLER: Mr. Chairman, the basis of our
application is if we give you the wrong -- we are
supposed to be given important weight. If the ANC is
giving you mislead advice which is based on a
situation which is actually the first time that I'm
dealing with such a case in the historic district,
especially the overlay. 1It's the first time that the
applicant did not come to the Commission and did not
give the Commission any interchange of views so that
people --

CHAIRPERSON GRIFFIS: I need you to
understand my point. If the applicant decided not to
go to the ANC, that's not a basis that I see as us
continuing our process.

MS. TYLER: Thank you. I understand that,
too. However, the complexity of the case does require
adequate time in order to give you a reasonable and
meaningful submission on the part of ANC-2A.

CHAIRPERSON GRIFFIS: Good. I absolutely
agree with that.

MS. TYLER: And we haven't been able to do
that.

CHAIRPERSON GRIFFIS: Right. There's a

couple concerns that you brought up. One is that it's
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been confusing and you feel that the full information
hasn't been provided by the applicant and

misstatements and the like. This is what we're going
to do. We are going to go ahead with the case today.

They are going to make their case
presentation. We are going to get through as much as
we can today which may be the entire piece. The
record is going to be kept open. I don't see this
being a bench decision today. We'll set it for
decision making which will be coordinated in terms of
allowance of times for additional submissions as the
Board sees fit. I think that would also facilitate
you in being able to put in further written
submissions.

MS. TYLER: Yes. That is the crux of the
matter. We would like to be able -- for us it's the
crux of the matter. We would like to be able to
submit an ANC decision, a resolution.

CHAIRPERSON GRIFFIS: Good.

MS. TYLER: As you know, we would also
like to further consult our attorney who has been
involved in creating this overlay. The applicants
have an attorney and we are caught here in a situation
where the first time around we were expected to vote

on something, an oral presentation totally misleading.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

CHAIRPERSON GRIFFIS: Okay. You're about
to hear it and you're about to hear the fact.
Anything that they say right now is --

MS. TYLER: In the meantime, Mr. Chairman,
with all due respect we were put through hell on this
application.

CHAIRPERSON GRIFFIS: It may continue and
we're a part of that now.

MS. TYLER: You know there are other
examples. We had St. Pauls just the other day.

CHAIRPERSON GRIFFIS: I know.

MS. TYLER: And we had other examples. We
had the 7-Eleven where the applicants worked with us.

CHAIRPERSON GRIFFIS: We've been through
all those with you as well as over 265 other cases
during the year on our days down here.

MS. TYLER: Of course.

CHATIRPERSON GRIFFIS: But that's why we
have fun. And, Mr. Falon, I would like reaction. Any
comment?

MR. FALON: No, I have no comment.

CHATIRPERSON GRIFFIS: Very well. Mr.
Gell, are you ready to go forward today?

MR. GELL: We are ready to go forward. I

would just make one simple statement and that is there
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were several attempts to talk to Ms. Tyler and I have
the dates of those.

CHAIRPERSON GRIFFIS: Quite honestly, I
don't want to get into the bantering of who called who
and when and who answered and who didn't.

MR. GELL: Then what I should say, and I
think it's clear in the record, that is, from the time
of the September meeting the ANC has had all of the
information that we are presenting to you today.

Not the most recent meeting but from the
September meeting including the plans and nothing has
changed in that submission between that time and this.
We went to the ANC meeting in November and presented
exactly the same plans. By that time they had our
written submissions early in terms of the BZA's
requirement but on time in terms of Ms. Tyler's
request. I'll leave it at that.

CHAIRPERSON GRIFFIS: Excellent.

MS. TYLER: It was not started with ANC-
2A's request..

CHAIRPERSON GRIFFIS: I understand. Good.
Comments? Questions from the Board?

MS. TYLER: Also we did not have all the
information. We had some sketches.

CHAIRPERSON GRIFFIS: I know, but this is
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where we get all the information. This is it. This
is the requirements.

Mr. Gell, to reiterate, you are ready to
go forward. Is that correct?

MR. GELL: Yes, we are.

CHAIRPERSON GRIFFIS: Let's go. Ms.
Miller.

MS. MILLER: I just want to make a comment
that I think we should go forward because we set a new
schedule last September. We postponed this case once
and applicant has complied with the new schedule. I
also believe that what the ANC is concerned about are
some legal issues and the ramifications on zoning and
the overlay. I believe that we intend to keep the
record open for written submissions in which those
issues can be carefully analyzed, voted on by the ANC,
considered by their attorney, and then this Board will
address them.

CHAIRPERSON GRIFFIS: Is there a motion?

MS. MILLER: I would move to deny the
motion for postponement.

CHAIRPERSON GRIFFIS: Is there a second?

MR. MANN: Second.

CHAIRPERSON GRIFFIS: Thank you, Mr. Mann.

Further deliberation or discussion from the Board? We
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have a motion to deny the request. I would ask for
all those in favor to signify by saying aye.

ALL: Aye.

CHAIRPERSON GRIFFIS: Opposed?
Abstaining? Very well. Let's move ahead. I'm going
to give Mr. Gell the table. You folks can have a
seat, make yourselves comfortable. We'll call you
back up for cross examination and also in the
presentation of your case.

MS. TYLER: Excuse me.

CHAIRPERSON GRIFFIS: Yes, Ms. Tyler.

MS. TYLER: Did you address me? Excuse
me. I didn't catch what you just said. I beg your
pardon.

CHAIRPERSON GRIFFIS: I'm going to give
Mr. Gell the table to present his case so if you want
to just take a seat back in the audience and then I
will call you obviously back up for cross examination
and then the presentation.

Mr. Gell, is this correctly before the
Board in terms of the revised application? We are
here for a special exception of 223.1 for the rear
yvard requirement and also -- um, is that it?

MR. GELL: That is correct.

CHAIRPERSON GRIFFIS: Okay. Let's go. I
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think once we get into this, Mr. Gell, let me just
give you a little direction. There seems to be some
issue in terms of the garage -- you're not Mr. Gell --
in terms of the garage and how it is to be looked at,
whether it goes towards lot occupancy. I'm going to
have you just address that however you are going to
but just take note of that and the Board will probably
have additional questions for it. Other than that,
we're ready.

MR. GELL: Mr. Chairman, my name is
Stephen Gell. 1I'm representing Christina and Richard
Donnell who live at 2512 Eye Street seeking a special
exception for the rear yard. They are building a
three-story addition and replacing a current carport
with a garage.

The first thing I'd like to ask is that
you grant Margaret Clarke, our architect, expert
status in architectural design. I have passed out
copies of her resume.

CHAIRPERSON GRIFFIS: Good. We have the
resume in front of us. Was the party and the ANC also
given it?

MR. GELL: Yes.

CHAIRPERSON GRIFFIS: Okay. Is there any

comments from Mr. Falon? Does the ANC have any
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objection to Ms. Clarke?

Ms. Tyler, you need to be on a microphone.
Yes, we've just been given it also. Any objection?

MS. TYLER: Well, only that the ANC cannot
voice an opinion on that because we have not received
this particular information before. It has just been
given to us and, therefore, we cannot say whether the
experience here would qualify. We just are not able
to. I don't want to say yes or no. I will just say,
again, this is kind of bait and switch.

CHAIRPERSON GRIFFIS: We need to put that
to rest very quickly because this is our procedure.
If it doesn't fit exactly within the ANC's procedure,
then somebody's procedure has to change but this is
what we are. For us if a witness is being offered as
an expert witness, it is not uncommon for them to be
presented the day of the hearing. 2And there's nothing
that precludes an applicant from doing that and
there's nothing against our rules or procedure or
regulations unless our attorney tells me differently.
This is perfectly acceptable. Looking at this, Board
members, are there any questions of Ms. Clarke?

MS. TYLER: Mr. Chairman, I have only
thing. I don't want certainly to be contrary to BZA's

procedure. All I'm saying is that the ANC also -- the
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only aim of the ANC is to strengthen and protect the
residential base of the city.

CHAIRPERSON GRIFFIS: Okay.

MS. TYLER: We are so concerned about that
and every time we have an obstacle and an obstacle and
an obstacle.

CHAIRPERSON GRIFFIS: Okay.

MS. TYLER: This I don't want to say is an
obstacle but I want to tell you, Mr. Chairman, that
our concerns whether they are right or wrong the only
aim is to protect our city.

CHAIRPERSON GRIFFIS: I understand, Ms.
Tyler.

Okay. Are there questions or concerns
from the Board of Ms. Clarke being presented as an
expert witness in architecture and design? Okay. If
there's no concerns --

MS. DOROTHY MILLER: I'm Dorothy Miller,
Chair of ANC-2A. I would like to see a copy of her
credentials. 1I've never seen them. They were not
given to us at the meeting at all. I was more
confused after they gave their presentation than
before. Can I ask what she's done in Foggy Bottom?
She has Foggy Bottom down.

CHAIRPERSON GRIFFIS: Actually, Ms.
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Miller, let me get -- first of all, are you going to
be presenting for the ANC? Are you representing them?

MS. DOROTHY MILLER: No, I'm here to
support my person who is presenting for the ANC.

CHAIRPERSON GRIFFIS: Okay. And that's a
fabulous position to be in. Ms. Tyler has just made
a comment about this, though.

MS. DOROTHY MILLER: Yes, but she didn't
ask about this. This person says she's done work in
Foggy Bottom.

CHAIRPERSON GRIFFIS: Okay. This is what
I'm going to do. Further when the ANC wants to ask
questions or in the presentation of the case cross
examination, I want you guys to sit close to each
other, have one person come up, and then will go back
so one person will represent the ANC. It can be both
of you at different times but one for one issue.

MS. DOROTHY MILLER: But she's been voted
to represent the ANC.

CHAIRPERSON GRIFFIS: I understand that,
which means my direct question to you would be then
why are you addressing the Board if Ms. Tyler is --

MS. DOROTHY MILLER: Because I've never
seen this and it was not shown to us at the time she

presented her case to the ANC so I wanted to see it.
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CHAIRPERSON GRIFFIS: I understand that.
I hope you understand what I'm saying.

MS. DOROTHY MILLER: I do. I understand
what you're saying but I don't understand what she's
done in Foggy Bottom.

CHAIRPERSON GRIFFIS: Indeed.

MS. TYLER: Nor in any other historic
district.

CHAIRPERSON GRIFFIS: Indeed.

MS. TYLER: (Inaudible) .

CHAIRPERSON GRIFFIS: Ms. Tyler, you can't
talk from the audience because you're not on the
record. I understand. Have a seat. No, no. Have a
seat in the back, not at the table.

Mr. Gell, quickly, is Ms. Clarke here?
Can she address the issues and the projects that she
has done in Georgetown, Kalorama, Capitol Hill, and
Foggy Bottom?

MR. GELL: Ms. Clarke is here and she can
address the issues.

CHAIRPERSON GRIFFIS: Let's go. Is she
going to be presenting right now?

MR. GELL: Yes. 1I'll ask her to come
forward.

CHAIRPERSON GRIFFIS: Ms. Miller, thank
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you very much.

MR. GELL: Before we get to her testimony,
however, we do have --

CHAIRPERSON GRIFFIS: We have a
preliminary matter. Ms. Clarke, what projects have
you done in terms of Georgetown, Kalorama, Capitol
Hill, and Foggy Bottom? I'm going to have you just
state your name and address.

MS. CLARKE: Yes. My name is Meg Clarke.
I'm at 1791 Crestwood Drive. I'm the principal of
Clarke Architecture, PLLC. I have worked on two
projects in Georgetown, one when I was at Gilday and
one when I was at Clarke Architecture. I'm currently
working on a project in Kalorama in the historic
district on Ashmead Place. I worked on a job on
Capitol Hill at was at 7th Street and E Street and the
Foggy Bottom was this current job.

CHAIRPERSON GRIFFIS: You're a registered
architect according to this. Is that correct?

MS. CLARKE: Yes, I am.

CHAIRPERSON GRIFFIS: And Clarke
Architecture is predominately residential?

MS. CLARKE: Yes.

CHAIRPERSON GRIFFIS: Single family and

such?
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MS. CLARKE: New construction and
remodeling.

CHAIRPERSON GRIFFIS: Indeed.

MS. CLARKE: We've done just a few
commercial but it's 99 percent residential.

CHATIRPERSON GRIFFIS: Good. Thank you
very much. I don't have any objection to having Ms.
Clarke be presented as an expert witness. Others from
the Board have comments on that? Is there a
consensus?

MR. JEFFRIES: Let's go.

CHAIRPERSON GRIFFIS: Mr. Jeffries is
ready to move on with this issue so we do have
consensus of the Board so, Mr. Gell, let's go.

MR. GELL: Mr. Chairman, I've just been
advised by one of the witnesses that they are going to
have to leave. I wonder if it would be possible for
them to give just a two-minute statement.

CHAIRPERSON GRIFFIS: It's your witness,
right?

MR. GELL: She wasn't listed as one of our
witnesses but she would like to speak on our behalf.

CHAIRPERSON GRIFFIS: Let's go. It's your
case.

MR. GELL: Ms. Eleanor Becker.
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MS. BECKER: Thank you, Mr. Chair. I'm
Ellie Becker. I live down the street from the
Donnells and I just want to speak coming from the
context of them as a neighbor. They are the kind of
neighbors that we need to have in this neighborhood.
Over the years I've lived there I've seen the
neighborhood decimated by GW and also by residents who
are there but don't really care. I am very much in
favor of their plans.

I have only a small reservation about the
front -- you know, the deck on the front of the house.
Basically otherwise I hope they are able to do it
because I think they will be good neighbors and
contribute. They are planning to contribute well to
the neighborhood.

CHAIRPERSON GRIFFIS: Excellent. Thank
you very much. Is your concern with the front a
design concern?

MS. BECKER: The deck.

CHAIRPERSON GRIFFIS: Right. Is it the
design of the deck?

MS. BECKER: No, just that there is one
and it's in a neighborhood full of -- I'm sure they
are going to be there a while but at some point maybe

there will be students living there and that would
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CHATIRPERSON GRIFFIS: So you are concerned
that students might hang out on the deck?

MS. BECKER: Well, no. It's just -- I
just don't think it's appropriate to the line of the
houses and all.

CHAIRPERSON GRIFFIS: I see. Okay. So
the design of the deck whether it's there or not is a
concern.

MS. BECKER: Front deck.

CHAIRPERSON GRIFFIS: Board members,
questions? Follow-up? Very well. Mr. Falon, any
cross examination? Does the ANC, Ms. Tyler? Any
cross? Any questions?

MS. TYLER: Yes.

CHAIRPERSON GRIFFIS: No, it's cross. Do
you have questions?

MS. TYLER: Yes.

CHAIRPERSON GRIFFIS: Okay. You both have
to be at the table so we're going to need an extra
chair. You need to be right there. Take Mr. Gell's
chair.

MS. TYLER: Ms. Becker, you made a
statement about the neglect that is taking place, or

words to that effect, in our neighborhood in terms of
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property upkeep, etc., and the student takeover. Are
you aware of the fact that there has been very
important turnabout in the market situation of our
houses and the upkeep of our houses?

I'll just give you an example. In my
recent experience, just very recent, at least three or
four houses have been bought by resident owners rather
than parents or students and have been redone
beautifully including tiny houses in Snow's Court
Alley that are absolutely jewels.

CHAIRPERSON GRIFFIS: And your question is
are you aware of that?

MS. TYLER: And my question is, Ms.
Becker, are you aware of this important change because
it's such a desirable neighborhood?

MS. BECKER: In response, I am certainly
aware of the upgrading of many of the houses.

CHAIRPERSON GRIFFIS: Good.

MS. BECKER: I'm also aware that there is
increasing interest by persons who are not citizens of
this country. My block has at least five or six
people from other countries who are very nice but do
not invest themselves in the neighborhood.

CHAIRPERSON GRIFFIS: Okay. Boy, this has

the potential of dealing with a whole lot of big
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issues.

MS. BECKER: I'm just saying that the
Donnells are ready --

CHAIRPERSON GRIFFIS: Ms. Tyler, any other
questions?

MS. BECKER: -- to update their house
and --

CHAIRPERSON GRIFFIS: I know. That was a
sufficient answer to the gquestion asked.

Ms. Tyler, next question.

MS. TYLER: Well, that was my most
important question.

CHAIRPERSON GRIFFIS: Any other questions?
You don't have to. There's plenty of time.

MS. TYLER: I know. Well, it's also
important to know that --

CHAIRPERSON GRIFFIS: No, question. Do
you have another question?

MS. TYLER: No, sir. Thank you very
kindly.

CHAIRPERSON GRIFFIS: No, thank you very
much.

Just to be absolutely clear, Ms. Tyler,
perhaps I assumed that you have been through this so

I make too much a presumption of how familiar everyone
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is with our procedures. As this witness was called
out of turn and has to leave, we are going to do the
full gambit. She presented her testimony, there's
cross examination. That's the rigorous questioning to
poke holes in your testimony.

After each witness -- actually, after the
entire presentation of the case I will allow cross
examination by Mr. Falon and the ANC so let's get
through everything, take your notes, write your
questions down.

We are going to have succinct questions
that are on point to the testimony given and we are

going to have succinct answers to the questions that

are given. Great cross examination questions -- not

being a lawyer I can say this -- often are very short
guestions and yes or no answers. Let's move on. Mr.
Gell.

MS. MILLER: Mr. Chair, I just want to
clarify before the witness leaves that I understand
your testimony and that is that you support the
application except for the front deck and the reason
you don't support that part of the application is
because of how it would affect the line of the houses.
Is that correct?

MS. BECKER: Yes.
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MS. MILLER: Okay. Thank you.
MS. BECKER: Thank you.

MR. JEFFRIES: I thought you -- excuse me.

I thought you also said that you were concerned about

future ownership. In fact, future ownership might be

a different type of use and different character of

those people.

well.

MS. BECKER: Definitely.

MR. JEFFRIES: So there's another part as

MS. BECKER: 1It's a big fear in our

neighborhood.

MS. MILLER: How does that relate to

zoning, though, the future ownership in this case?

MS. BECKER: I don't know. I'm not --
MS. MILLER: Thank you.

MS. BECKER: I just listen. I don't know

that much about it.

very much.

morning.

CHAIRPERSON GRIFFIS: Good. Thank you

We appreciate you being down here this

Mr. Gell.

MR. GELL: Mr. Chairman, the Donnells

originally applied for variances from Sections 403 to

404 .1 and 1523.1. Because at the time we had a much

(202) 234-4433
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larger addition and because it did go 75 percent of
the lot, it was covered and obviously that would
require a variance.

As a result of the discussions with the
next door neighbor, who is here and will be
testifying, we cut back the project and unfortunately
it was just before the first ANC meeting and there
wasn't really time to give the ANC more notice than we
did. But we cut it back so that all we needed was a
special exception for the rear yard.

We were told by the Office of Zoning --
I'm sorry, the Zoning Administrator's Office that,
indeed, that you don't count a deck or other things
that are below, that is, not more than four feet above
the level of the grade in the front. Indeed, this
garage is 3.9 feet.

The roof is 3.9 feet above the level of
the grade in the front. I would add that it's lower
than the current carport which is something like four
or five feet above so we are actually reducing the
scale of the outline.

CHATIRPERSON GRIFFIS: And where do you set
the grade at the front, structural to the front door?

MR. GELL: Yes, that's right. We are

required to do so.
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MS. MILLER: What regulations is that
based on?

MR. GELL: It's based on zoning
regulations. I can't give you a cite right now.

MS. MILLER: You don't know which one?

MR. GELL: It's in the definitions.

MS. MILLER: 1In the definitions?

MR. GELL: That's right. Definition of
height. Height is taken from the midpoint of the
grade in front of the front door. The language may be
a little bit different but that's essentially it. If
you have it there, I would be pleased to have you read
it.

In any event, based on those assurances by
the Office of Zoning as to how they interpret the
regulations we felt it was reasonable for us to
proceed and ask only for a special exception which
does not require the test that the variance does.

With respect to 1523.1 we don't ignore it.
We don't say it's irrelevant. We simply say it does
not trump the opportunity to use special exception and
variance procedures in the zoning regulations. 1In
fact, it has to be looked at and you do have to look
at the harmony that is created by the heights and so

forth. We think we've done that. I would like to get
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into that a little bit later when I come back and
discuss the letters that you'wve received.

CHAIRPERSON GRIFFIS: Let me ask you a
question for clarity sake, 1521 which, of course, is
the Foggy Bottom Overlay district and 1522 and 23.
What your testimony is is that there is nothing in the
overlay that specifically prohibits you from
requesting a variance or special exception?

MR. GELL: That's correct.

CHATIRPERSON GRIFFIS: Okay.

MR. GELL: 1In fact, it says that the
zoning regulations are still in force.

CHAIRPERSON GRIFFIS: Under 1523.1. Is
that what you're referring to?

MR. GELL: That's correct.

CHAIRPERSON GRIFFIS: Okay.

MR. GELL: And, indeed, there is a case I
can site where the BZA has adopted the same rule.

CHAIRPERSON GRIFFIS: A BZA case? Very
well. What is it?

MR. GELL: Well, it might be useful then
for me to kind of respond seriatim to the charges and
statements that are made to Mr. Falon's letter and Ms.
Miller's letter and, indeed, in the Office of

Planning's report. We were able to get these just
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before the Thanksgiving holiday. I was away. It was
very hard to do any research but I did do enough, I
think, to help this Board reach a decision.

CHAIRPERSON GRIFFIS: Does that mean we
get the case or not?

MR. GELL: I beg your pardon?

CHAIRPERSON GRIFFIS: Does that mean that
we get the case or not?

MR. GELL: Get the case?

CHAIRPERSON GRIFFIS: Yeah. You said you
had a case citing that you wanted to present.

MR. GELL: You'll get the case, vyes.

CHAIRPERSON GRIFFIS: Okay. Let's do it
then.

MR. GELL: Actually it's not the case.
It's the Zoning Commission order itself which adopted
the Foggy Bottom Overlay zone, No. 714, March 19,
1992, where the Zoning Commission said, "The
Commission believes that many of the properties, as is
the case in many historic districts, generally are
already nonconforming.

Thus, the rezoning proposed does not
significantly alter the process available to property
owners for obtaining relief if additions to existing

structures are sought." Clearly, they never intended
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for a special exception or variance procedures to be
unavailable.

CHAIRPERSON GRIFFIS: Okay. And you'll
submit that into the record?

MR. GELL: Yes.

CHATIRPERSON GRIFFIS: Okay.

MR. GELL: We note in Mr. Falon's letter
that he does not object to the project in that it
physically affects him in terms of light, air, in
terms of his views. His sole objection was to the
third story which he regards as "inconsistent with the
low-scale harmony of the neighborhood's townhouses."

Unfortunately, Mr. Falon didn't know this
at the time that he asked for party status. I think
under those circumstances it might not have been
granted. Be that as it may, we think it's in perfect
harmony with the adjacent dwellings and we are going
to talk a little bit about what is around this house
that is, indeed, three stories and more stories.

He suggested in creating the overlay zone
-- he said, "It's intended that no townhouse in the
immediate vicinity be more than two stories." He
doesn't really provide any evidence for this
proposition. Normally a third story is a matter of

right in an R-3 zone.
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Now, while 1523 does impose additional
tests, we don't deny that in terms of harmony and low-
scale development the regulations were adopted with
full recognition of the rights granted in the zoning
regulations.

The general language concerning harmony
cannot be read as blanket prohibition against all
third-floor additions. I hope I'm not overstating
what he said but I read it several times and it seemed
to me that he was saying that the third-floor addition
simply would not be permitted under any conditions.

"Each proposed project must be viewed in
its own light and in its own setting." The setting of
this house is really that it's surrounded by three-
story dwellings. The dwelling to Ms. Melnick's, which
is right adjacent on the west, is a three-story
dwelling.

The dwelling across the vacant lot is a
three-story dwelling. Presumably if anybody builds in
that vacant lot they will also build a three-story
dwelling saying that it's right in keeping with the
houses to the west of it.

CHAIRPERSON GRIFFIS: Anything that helps
the Board understand what you're talking about in

terms of the buildings?
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MS. CLARKE: Excuse me. Do you have the
photographic survey? Was that submitted to them?

MR. GELL: We gave them photographs.

MS. CLARKE: To these guys?

MR. GELL: Yes.

MS. CLARKE: Okay.

CHAIRPERSON GRIFFIS: Photographic survey?

MR. GELL: We showed the --

CHAIRPERSON GRIFFIS: Which one are you
looking at?

MR. GELL: Most of these pictures were
included in there. We submitted pictures on two
different occasions. I don't know what I'm missing or
what you're missing in my testimony.

CHAIRPERSON GRIFFIS: It's all well and
good that you've indicated that we should be looking
at other properties. It's helpful for me being a very
visually oriented person to see pictures of what
you're actually talking about, or a site plan or a
map .

MR. GELL: We can actually do better than
that. We have a model here.

CHAIRPERSON GRIFFIS: Okay. Why don't you
do that then for expedition sake point out, as you

talk to it, what we're supposed to be looking at, the
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indicated. Of course, you're going to need to
photograph that mile and put it into the record.

MS. CLARKE: This is the property in
question.

CHAIRPERSON GRIFFIS: Right.

MS. CLARKE: The Donnell's house. These
are the two-and-a-half and three-story properties.

CHAIRPERSON GRIFFIS: Adjacent.

MS. CLARKE: Mr. Falon's house, I think,
is the next one after. We didn't include it in the
model. It's the next one.

CHAIRPERSON GRIFFIS: Okay.

MS. CLARKE: This is the empty lot that
Stephen that spoke of.

CHAIRPERSON GRIFFIS: Excellent.

MR. JEFFRIES: Where is north? I always
need orientation.

MS. CLARKE: It's that way.

CHAIRPERSON GRIFFIS: The building faces
north.

MS. CLARKE: Yes. And then also on the

reduced drawings that we sent you, the existing site

63

plan shows really what is encompassed on this model as

well as the first sheet of the plans that we
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submitted.

CHATIRPERSON GRIFFIS: Okay. Good. That's
very helpful.

Mr. Gell.

MR. GELL: There are also houses that have
been permitted to be built at three stories. One is
2530 Eye Street. I don't believe that's been built
yet. But also the BZA has granted a variance in Case
No. 17154 to build a three-story house at 935 26th
Street.

CHAIRPERSON GRIFFIS: Was it a wvariance
for an extra story or height?

MR. GELL: It was for -- actually, I could
give you copies. I think it was all of those things.
It was a small lot and they asked for a three-story
dwelling.

CHAIRPERSON GRIFFIS: But was the relief
sought for height and number of stories?

MR. GELL: I would have to look up the
case again to be able to answer that question. I
believe it is but I don't want to say that for sure.

CHAIRPERSON GRIFFIS: Doesn't that go
against your -- well, okay.

MR. GELL: Well, three stories is a

permitted use.
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CHAIRPERSON GRIFFIS: Right.

MR. GELL: We didn't ask for a variance
for three stories because it's permitted. Mr. Falon
bases part of his opposition on the fact that you can
see the third story on the subject house. We include
a site line diagram showing that, in fact, across the
street you can't see it. Standing on the street you
can't see it.

No question that you could see it from
above. But he points out that if you go further to
the east and you stand in front of the empty lot you
might be able to see a portion of this third floor.
But that assumes that the test is that you can see it
and that it's wrong, it's bad if you can see it.

That's never been the test. Near
visibility is not the question. It's a question of
whether it intrudes on -- substantially visually
intrudes on the character, scale, and pattern of
houses along the subject street frontage. That just
doesn't mean visibility.

It means that it does some violence to the
scale, etc. That it negatively impacts the scale,
pattern, etc. And the BZA has implicitly adopted this
interpretation countless times. There's another BZA

case that I could site to you which is Case No. 17007.
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That was a Capitol Hill case.

CHATIRPERSON GRIFFIS: What was the name of
it?

MR. GELL: Kathleen Peoples and Philip
Sedlak, 1018 Constitution Avenue, N.E. In this case,
too, the house was at the end of a row and it was
adjacent to an alley and if you looked you could see
the rear addition. The Board said, "The Board further
concludes that as viewed from the street the addition
does not visually intrude on a character, scale, and
pattern of houses along the subject street frontage.

The Board notes that the predominate use
on the subject street frontage is row houses. The
addition is consistent with a predominate use and, in
fact, the addition renders the applicant's property
more consistent with the character, scale, and pattern
of houses along the street frontage then it was
previously."

Clearly the issue is not whether you can
see it. The issue is what violence does it do to the
character and scale. 1In fact with the houses next
door both having roof structures, neither of which are
going away.

If there has been any attempt to get rid

of them, those attempts have been unsuccessful so they
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are going to be there forever and ever and nobody
wants to tear down a house and can't tear down a house
in a historic district. That's very difficult to do.
Particularly if it turns out that they can't even
build a third floor again.

I would now turn to Ms. Miller's letter.
Her argument seems to be that Section 223.1 which
permits special exceptions is in conflict with 1523.
It provides no addition, replacement, or expansion of
the building shall be permitted unless in conformance
with the underlying R-3 district. There's no evidence
that that provision was intended to deprive homeowners
of all request to special exceptions. I cited you the
Zoning Commission language when it adopted the Foggy
Bottom Overlay zone.

I think we've covered the issue although
you may have some questions about the percent of lot
occupancy and how that's figured. That's the response
that I had to those. I note the Office of Planning --
maybe I'll come back to that after Mr. McGhettigan's
testimony. At this time I would like to -- excuse me.
My mouth is very dry. I would like to have Mr.
Donnell come up and give his statement.

CHAIRPERSON GRIFFIS: Excellent.

MR. DONNELL: Good morning, Mr. Chairman,
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and the Board of Zoning Adjustment. My name is
Richard Donnell. I'm the homeowner at 2512 Eye
Street, N.W. My wife Christina intended to be with me
today but due to an illness in the family she was
unable to attend. I'll be very brief. I just wanted
to make a very quick statement.

We purchased this house in 2003 knowing
that we would have to renovate it. I think we have
noted in our submission several times that there has
been virtually no maintenance done on the property
since probably the mid-'60. I mean, all of the
internal facilities need to be gutted and replaced.

As we've also noted, the interior has been
chopped up into a number of rooms with cinder block
walls and there are steel fire doors separating this
into essentially what was a rooming house for close to
30 years. We have a son and our family is growing and
we need the extra space. We think that it's a benefit
to the neighborhood to encourage families to stay and
remain in Foggy Bottom.

Unlike neighborhoods like Burleith or AU
Park, which do have basements, we don't have a
basement and they allow a lot more room. We love the
neighborhood. We lived in Foggy Bottom for five years

previously and really wanted to stay there.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

69

Ags far as the first meeting in September,
the first ANC meeting, we made numerous attempts to
talk to neighbors. I passed out plans to anyone who
was opposed on my block, the 2500 block. I started
talking to people about our plans back almost a year
ago.

Unfortunately, as Ms. Melnick will testify
later, she does travel a lot and we weren't able to
talk to her until right before the first meeting. We
got together for a couple hours and went over her
objections. You know, I agreed with them and we
scaled back our plans considerably and she now
supports the plans.

The reason in particular we wanted to
speak with Ms. Melnick is because she's the adjourning
-- the only adjourning house. I felt that if anyone
would be affected, I thought she had legitimate
concerns that it could affect her property so we made
a concerted effort to speak with her.

I also wanted to say there's going to be
no visible change to the front of the house. As Steve
had said, our third floor will not even be visible
from the street. 1It's going to be set back 30 feet
from the front of the house so it will be almost

double the setback from our two neighbors which have
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a third floor.

Even with the addition of that in the rear
our house will still have less living space than a
number of houses in the neighborhood. I think, as
Steve has pointed out, our lot is only 100 feet versus
140 feet for not all but many of the other lots on our
block.

Also there are a number of houses both
across the street and on our block that are three
stories and some that are four stories. To say that
the third story is out of whack with the neighborhood,
I'm not sure that I agree with that.

Many of our neighbors are supportive of
our plans and they appreciate the fact that they are
getting families that want to move in the neighborhood
and stay in D.C. and don't intend to just renovate it
and rent it out again to students.

The last thing I want to say is we are
appreciative and respectful of the historical
characteristics of the neighborhood. We intend to try
to keep -- you know, in fact, a lot of the historic
features inside the house have actually been --
fireplaces were covered over with plaster.

We had to remove the carpeting and the

vinyl tile and try to restore the original hardwood
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floors so we really do have a concern for the historic
features of the house. We don't think what we intend
will detract from that character of the neighborhood.

I know you're busy so I'm going to
conclude this early.

CHAIRPERSON GRIFFIS: We're only busy with
your business so take your time in what you need to
do. You don't need to conclude.

MR. DONNELL: This is the last point. I
just think that -- I don't want to get into the back
and forth of who said what when but I feel from my
perspective as a homeowner that we've been open with
the neighborhood. No one has ever come to me in a
year and asked for plans except for Ms. Melnick.
Anyone who asked I would have given them plans.

When we saw the initial petitions, I guess
there's a petition opposing it, I looked at all the
people on the 2500 block who I thought were people
most affected since they live on my section of the
street. I gave them copies of our architectural plans
and that was two and a half months ago and they are
the same plans that we still have.

I wasn't contacted by anybody with any
concerns and I would have been more than happy to

discuss any of our plans with anybody. We weren't
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hiding anything. We tried to talk to neighbors. I
feel we've been more than cooperative and willing to
discuss this with anyone who asks and consider their
concerns. I'm going to let Meg discuss the specifics
of the plan because she's more familiar with that.
Thank you for the opportunity to make a statement. T
appreciate you hearing our case.

CHAIRPERSON GRIFFIS: No, thank you very
much.

MR. GELL: I would just add that the lot
is unusually small because part of it was taken to
provide a turnaround in the alley. Otherwise, it
would be 140 feet, not 100 feet as the other houses to
the east have.

Meg Clarke is going to take you through --

MS. MILLER: I'd just like to ask a
question before we move to the next witness. What are
your plans, or have you submitted the plans to HPRB
yet?

MR. DONNELL: No, that's -- I mean, we
fully recognize that we have to do that. We actually
have had several conversations with HPRB in the past
because obviously we don't want -- I as the homeowner
don't want to go through this whole process and spend

a significant amount of money just to have the plans

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

73

rejected so I think Meg can explain she's had several
meetings with Tim Denee who is responsible for our
area.

Obviously those are informal but we
totally incorporated all of his suggestions just
because we knew. Also we still have to get building
permits and the HPRB will have to review this so
anything that he has suggested.

In fact, I think that is the reason why we
pulled back because I actually as a nonarchitect I
actually thought it makes sense to line up against the
other houses. Tim said no but if you pulled it back
so you couldn't see it, that probably would be
acceptable so that's what we did at his suggestion.
But we are aware that we still need to go back through
that process.

CHAIRPERSON GRIFFIS: Excellent. Mr.
Gell.

MR. GELL: I would just add that he also
said that he felt better about starting the third
floor at the point that the old house, the original
house ended and putting it over the previous addition
so it goes back from the previous addition.

CHAIRPERSON GRIFFIS: Historic

Preservation staff member?
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MR. GELL: That's correct. Meg Clarke.

CHAIRPERSON GRIFFIS: Excellent.

MS. CLARKE: Hi. 1I'm Meg Clarke, Clarke
Architecture. There's a couple of points that have
been made. First of all, did you all never receive
these photographs? We had given it to Stephen for the
zoning submission and it's a photographic survey. May
I come up?

CHAIRPERSON GRIFFIS: No. Mr. Gell, is
that part of your submission?

MR. GELL: I thought that you had this
front piece and we did use some of the photographs.

CHAIRPERSON GRIFFIS: What you're showing
me is essentially the site plan and it's key to
certain photographs that are attached on the back?

MS. CLARKE: That's correct and it
clarifies where the four and five and 2.5 story
buildings are.

MR. GELL: I must say that I did not give
you this in --

CHAIRPERSON GRIFFIS: Let's go. Do you
have copies?

MS. CLARKE: I only have --

MR. GELL: I will be glad to make copies.

CHAIRPERSON GRIFFIS: Right. Let's go.
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MS. CLARKE: Should I stand and point
to --

CHAIRPERSON GRIFFIS: No. I want you to
be as comfortable as you need to be put keep the model
in one place. I would put it on the table so that you
are close to a microphone. Also note that you are
most importantly presenting to us but you are also
presenting to Mr. Falon and the ANC.

I'm going to ask, Mr. Falon, if you can't
see bring a chair around. I think if you sit on the
other side of the table it might be the best.

MS. CLARKE: What I wanted to clarify then
is there's a five-story house across the street and
it's here. There's a four-story house here. A

majority of these then here are 2.5 stories and two

stories.

CHAIRPERSON GRIFFIS: So that's across Eye
Street.

MS. CLARKE: That's just across the
street.

CHAIRPERSON GRIFFIS: On the north side.

MS. CLARKE: Yes. And then this then is
the row of houses that are 2.5 and three stories up to
the corner that are forward and closer to the street.

This, again, is the empty lot that we've been
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discussing. Right behind these houses is where
there's the big hotel and the turnaround that Mr. Gell
spoke of for the hotel for the parking lot is office
alley turning here, again, at the rear.

The reason the Donnell's property also --
not the reason but it is shorter so the people that
are for this house the garage is here and here and for
the garage for Mrs. Melnick for access is this way.
This space is sort of a common space in a sense but
it's been taken from what probably --

MS. TYLER: Can you put this down, please,
Mr. Chairman? Thank you.

MS. CLARKE: Yes. This is the original
structure. Actually, if you look at --

MR. JEFFRIES: Excuse me. It would be
helpful to me at this angle if you could almost create
a bird's eye view of that by just keeping the corner
down and just bringing your end up.

MS. CLARKE: Okay.

MR. JEFFRIES: It would just --

MS. CLARKE: Like this?

MR. JEFFRIES: Yes. That would be very
helpful to me.

MS. CLARKE: This is the view from the

rear.
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MR. JEFFRIES: Right. Right.

MS. CLARKE: This is what is existing
there now. This is the two-story -- let me go back to
the front. Is that good for you?

MR. JEFFRIES: Yes. Yes. That's very
helpful.

MS. CLARKE: This is the two-story
portion. This is sort of a 1.5 and this is a one-
story, pieces that are existing now. This is the
existing carport that Mr. Gell spoke of. As I said,
Mr. Falon's property is this third lot here. Then
this is Ms. Melnick's property here that is adjacent
to the Donnell's property.

These houses then, Ms. Melnick's and then
the next neighbor, are the ones that have the third
story additions that are on top of their projects,
their houses. So then if you go to sheet 4 and get
these drawings, these drawings we brought to the
September meeting.

The ANC Commissioners had not had a chance
to see these when we brought them in September because
that's when Rick had just met with his neighbor two
days before that and so we quickly amended the
drawings to pull the addition back to line up.

I'm going to show you now what we are
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proposing but if you look at this drawing, the part
that is shaded in is what's the new work. When he
said it's a three-story addition, there's pieces that
are three stories and there's pieces that are two
stories and there's pieces that are one story. It's
a little more complicated.

MR. JEFFRIES: Nice. Oh, geez.

MS. CLARKE: So this is what we're
proposing to do. As Rick said, we are keeping the
facade of the front alone. As Stephen was trying to
explain, after many conversations and meetings with
Mr. Denee and they were -- you know, there's been
concern that they weren't public meetings. They were
for us to get his input and to get from his sense of
what the HPRB would accept to be working with him. We
knew it wasn't the final word on anything.

CHATIRPERSON GRIFFIS: Is that a normal
procedure that an architect would work with a
preservation staff member?

MS. CLARKE: Yes, that's been my
experience in Kalorama and Capitol Hill. I have never
had an ANC Commissioner at a meeting with the staff
people from HPRB ever.

CHAIRPERSON GRIFFIS: Indeed. Okay.

MS. CLARKE: So, as Rick said, the
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original plans wanted to have the new work line up
with the neighbor here. Tim really felt strongly that
we needed to preserve the character of the original
structure and you can tell that from the structure of
the house that this piece, this 29-foot deep piece was
really part of the original house so he said that he
would consider favorably, but not give a definitive
word, that if we started any new work on the third
level this 29 2.5 feet back from the front of the
house so that's where the third story work then began.

So having the three stories we've gone
from a two-bedroom house to a three-bedroom house.

The roof deck that the woman, I can't remember her
name, spoke of is really the stair core that obviously
has to be within the part of the house that goes all
the way up three stories so the stair core is quite
far back. The stairs are here.

Then we made a roof deck area on the
front. It's something the Donnells said they could
live without but it just was a piece of using the
roof. The intention is to have a railing that would
be something that would be as invisible as possible so
that they could use the front space but it's not
something that they have to have. It just made some

sense.
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So then in the back after discussions with
the neighbor we brought our addition up to align with
what was there in the existing fabric. We then had
this be three stories and then had this garage that is
going to be less than four feet from the grade of the
front of the house.

The floor of the deck is less than the
four feet above grade and it is lower than the carport
that exist now. Views coming from this way there is
less of a structure that is blocking a view from Mr.
Falon's property. We would argue that he is already
seeing the side of a building in Ms. Melnick's house
and there's just now more structure 13 feet sooner.

I don't know if I should go through the
plans. I don't know if that's relevant for this point
now or not.

CHAIRPERSON GRIFFIS: So I understand you
have been working with a Preservation staff member
which is important to do in terms of their review and
the design and historic character and nature of this
and how it might impact or not. But your testimony
based on the masting that you are now proposing that
it would not unduly impair the light and air to
adjacent properties or the use and privacy?

MS. CLARKE: One cannot argue that there
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is not impact to the neighbor, Ms. Melnick, and we
have discussed it with her on her roof deck that she
is comfortable with what we have proposed.

CHAIRPERSON GRIFFIS: An interesting way
to put it. You are an expert witness on architecture
and design. Is there an impact -- undue impact on the
adjacent property, or any of the adjacent properties,
in terms of the circulation of light and air, use and
privacy?

She can handle it, Mr. Gell.

MR. GELL: I just wanted to stress the
word undue.

MS. CLARKE: No, I understand. No, I
don't think it's undue. I mean, there's a brick peer
that's about three feet on the edge of the property
line. Row houses are -- you know, one owns the front
and the back lot really and --

CHATIRPERSON GRIFFIS: So row houses stack.

MS. CLARKE: Yeah.

CHAIRPERSON GRIFFIS: Are you covering up
any windows?

MS. CLARKE: No.

CHAIRPERSON GRIFFIS: Are you adding
windows that are looking in directly to another

window?
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MS. CLARKE: No, no.

CHAIRPERSON GRIFFIS: Okay. Questions?

MS. MILLER: I'm sorry. I took a second
to read something so if this has been asked, I'm
sorry. With respect to the roof deck, does it matter
if it's a roof deck or a roof with respect to its
effect on the scale or character of the houses around
it?

MS. CLARKE: No. I think that at the ANC
meeting what people were concerned about was this
railing and you need a failing. I mean, we could just
have -- you know, we wanted to have light on the front
to bring some light into the stair core into the third
level and we were putting a railing up to keep people
safe so one could just have it be a roof. You have to
have a roof there so we put something that would be
black that would just sort of go away so they could
use that space in the front.

CHAIRPERSON GRIFFIS: When you're talking
about that area, the roof terrace, you're talking
about on the existing building?

MS. CLARKE: Yes.

CHAIRPERSON GRIFFIS: You're walking out
of the addition. 1Is that the concern? Is that the

front deck that was testified?
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MS. CLARKE: Yes. It was this railing and
I think it's deceptive in a model because it looks
hard.

CHAIRPERSON GRIFFIS: Right.

MS. CLARKE: But it's a terrace.

CHAIRPERSON GRIFFIS: How far up does it
project above the parapet at the front of the
building? It seems to me from your elevations here
that it's --

MS. CLARKE: We are showing it three feet
and the site lines, this sheet 4, the proposed site
section that is a requirement for each HPRB
submission --

CHAIRPERSON GRIFFIS: Actually, I think
it's more informative that the Board looks at sheet 9
which is the front elevation which is a straight-on
shot of, if that's my understanding of your
submission, how the railing would actually -- is
setting in terms of the existing parapet that's there.

MS. CLARKE: Yes. Because that is the
scale of the parapet coming off.

CHAIRPERSON GRIFFIS: Right. It's sheet
9 on the submission which is the elevations and it
shows -- actually, there is a section on sheet 10 that

shows the relative height -- let's put it that way.
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It's my understanding the relative height of that rail
and the existing parapet.

MS. CLARKE: That's correct.

MR. JEFFRIES: So HPRB commented at all on
this railing in the front?

MS. CLARKE: He recommended it. He was
saying we could do something with the front.

CHAIRPERSON GRIFFIS: I just want to be
absolutely clear --

MS. CLARKE: We talked to him about the
nature --

CHAIRPERSON GRIFFIS: Excuse me just a
second -- in terms of the nomenclature that we are
running around here. The Preservation Board has not
reviewed this. You have been working with the
Preservation staff.

MS. CLARKE: Exactly.

CHAIRPERSON GRIFFIS: So they are getting
comments from the Preservation staff just for the
clarity of our record even though we now have stated
incorrectly. That's what we're looking at. Okay. So
your question is whether Preservation staff has given
you --

MS. CLARKE: Yes. We were talking to him

about the nature of the material that we are going to
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use and he wanted something as transparent as

possible.

that's also

ways.

Miller.

MR. JEFFRIES: Okay. Thank you.
CHAIRPERSON GRIFFIS: Excellent. And
set back quite a ways.

MS. CLARKE: Yes. It's set back quite a

CHAIRPERSON GRIFFIS: All right. Yes, Ms.

MS. MILLER: So basically does this roof

deck contemplate furniture on top of the roof and

things like

that? Furniture, plants, whatever?
MS. CLARKE: Yes.

MS. MILLER: Okay. Thanks.
CHAIRPERSON GRIFFIS: Anything elgse?

MR. GELL: No, I think that will take care

of the architectural testimony. We would be happy to

answer any questions that the Board may have.

CHAIRPERSON GRIFFIS: I think you heard

them. Any other witnesses?

MR. GELL: Yes, we have one witness, the

next door neighbor, Ronnie Melnick.

Okay.

(202) 234-4433

MS. MELNICK: Are we ready?

CHAIRPERSON GRIFFIS: Just thirty seconds.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

86

MS. MELNICK: Thank you, Mr. Chair, and
the rest of the committee. My name is Ronnie Mae
Melnick, 2514 Eye Street, N.W., the most adjacent
neighbor to the Donnells. I would like to state I am
not an expert. I am not technical on all of these
sections and zoning laws.

CHAIRPERSON GRIFFIS: You want me to go
easy on you?

MS. MELNICK: I know nothing about that.
I am here basically in support of the Donnells as
neighbors and their proposed plans which I think will
greatly improve the neighborhood. I bought my house
in 1983. I did a total renovation at the time. I
moved in in 1985 and to this day before the Donnells
moved in I never knew any of the people who lived in
the house. They were all transient and here for a few
months moving in and out continuously.

In the past three months I did get to know
the Donnells. They approach me because of the
renovation plans and I feel I am the neighbor who is
most connected with the project. Because of my very
heavy travel schedule, as Richard said, we didn't get
together until right before the last hearing.

I was opposed to the original plan of

coming much further out than being flush with my house

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

in the alley. I thought that was going to be totally
out of harmony, imposition to my light and air. Very
graciously overnight the Donnells got together with
Meg and agreed.

They heard my concerns. They wanted to be
neighbors also and I would love to have a family in
the neighborhood. I never knew what I was getting
into this morning and what goes on here. From my
point of view of being the most immediate concerned,
I have absolutely no hesitation.

I do not feel it will negatively impact my
property. If anything, it will be -- I do have a
large monetary investment in my property and I think
it will greatly enhance my property. I think it will
be nice to bring more people like the Donnells into
the area. Living there for many years, I guess it's
19 years now.

MS. MILLER: Twenty-one.

MS. MELNICK: Yes, 21. It does fly --
that I would like to see more changes like the
Donnells are doing in some of the other houses. The
house 2512 is probably the most dilapidated house in
the area. The carport that was put on the back that
the previous owner had, when it rains and the

squirrels pitter patter on it, it literally drives me

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88

bananas so I think what they are planning to do will
be welcomed.

CHAIRPERSON GRIFFIS: Good. Thank you
very much. Any quick questions from the Board at this
time? Go ahead.

MR. GELL: I don't have any questions for
the witness.

CHAIRPERSON GRIFFIS: I hope not. She's
your witness.

MR. GELL: I do have one question for the
architect.

CHAIRPERSON GRIFFIS: You want to follow
up? Go ahead.

MR. GELL: I have already stated that --

CHAIRPERSON GRIFFIS: Your mike, Mr. Gell.

MR. GELL: Sorry. I have already stated
that the roof of the garage is 3.9 feet above the
grade at the front. I just wanted you to verify that
from your knowledge.

MS. CLARKE: Yes. Yes.

MR. GELL: That's all. Thank you very
much.

CHAIRPERSON GRIFFIS: Ms. Melnick, thank
you. Mr. Gell, any other witnesses?

MR. GELL: No. That concludes our
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presentation. I would like time at a later time to
sum up or make some comments.

CHAIRPERSON GRIFFIS: Right. We'll have
it at the very end and you can bring back any rebuttal
testimony.

Ms. Melnick, before you go, I'm going to
see 1f there is any cross examination gquestions for
you from Mr. Falon.

MR. FALON: No.

CHATIRPERSON GRIFFIS: Ms. Tyler?

MS. TYLER: Yes. Mr. Chairman, my first
sort of question is one of principle because our ANC
in order to write a proper ANC resolution have the
access ahead of time to the transcript.

CHAIRPERSON GRIFFIS: Procedural stuff
we'll deal with at the end.

MS. TYLER: It's very important because I
cannot catch all the points. Of course, I'm also not
prepared to catch because the ANC within itself has
not had such a detailed discussion at all. And there
were misstatements, by the way, of what they did say.

CHAIRPERSON GRIFFIS: Questions of Ms.
Melnick?

MS. TYLER: Thank you very much. We will

have that. You will address that. Thank you, Mr.
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Chairman. Now, um, yes. Mr. Gell mentioned from his
testimony --

CHAIRPERSON GRIFFIS: I'm sorry to
interrupt you. This is what I would like to do. If
you have any questions --

MS. TYLER: This is for Mr. Gell.

CHAIRPERSON GRIFFIS: I know but do you
have any questions of Ms. Melnick who is an individual
here called as a witness? I want to get her cross
examination out of the way so she is free to go.

MS. TYLER: Just one second.

CHAIRPERSON GRIFFIS: I'm not sure if
she's leaving. Any questions for her?

MS. TYLER: Yes. For that lady I have a
qguestion. Is she aware of the enhancements of the
properties in the Foggy Bottom historic district that
occurred on very small houses by resident owners
without any request to alter the character of the
Foggy Bottom historic district or any other demands
before the Zoning or the Historic Preservation Review
Board? 1Is she aware of that?

MS. MELNICK: I'm not really sure I
understand the question. I don't fully understand
what relevance it has to --

CHAIRPERSON GRIFFIS: 1I'll deal with the
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relevance. Ms. Tyler, your question is is she aware
of any other additions of matter of right that didn't
have to go through Preservation or Zoning?

MS. TYLER: Exactly.

CHAIRPERSON GRIFFIS: Are you aware of any
other additions to buildings that didn't go through
Preservation or Zoning?

MS. MELNICK: I honestly, unless it
directly affects me --

CHAIRPERSON GRIFFIS: So you are not aware
of any?

MS. MELNICK: I am not aware of any.

CHAIRPERSON GRIFFIS: Okay.

MS. TYLER: Because she made that
statement that this would be --

CHAIRPERSON GRIFFIS: Ms. Tyler, just
questions. We have been through this a lot.

MS. TYLER: All right. She said no. Just
one second, sir. I believe of this witness that's the
only question I have.

CHAIRPERSON GRIFFIS: Very well. Ms.
Melnick, thank you wvery much.

MS. TYLER: Excuse me because my notes are
very sporadic.

CHAIRPERSON GRIFFIS: Oh, that's okay. If
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you need a moment to do it. I figured it would just
be expeditious now.

MS. TYLER: Of this lady I have no more
qguestions but she made a very important statement
which had to be refuted.

CHATIRPERSON GRIFFIS: Okay. Whatever you
want to take on now, Ms. Tyler.

MS. TYLER: Mr. Gell mentioned in the
beginning that more -- he said they were in touch with
all the neighbors. My question is that he said he was
not able to give more notice of their proposal of the
change the first time around. He has not given any
notice of that change in the proposal.

CHATIRPERSON GRIFFIS: Okay.

MS. TYLER: That is my question. Have you
given any notice, Mr. Gell, of the change that you
were doing to the first proposal which, you know --

CHATIRPERSON GRIFFIS: I understand the
guestion. The importance of your questions is their
answers and what it does for us and what we get. I
understand the question.

MS. TYLER: I'm not a lawyer. Please
excuse me.

CHAIRPERSON GRIFFIS: I know. That's why

I'm trying to help you because I'm not a lawyer
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either. Together we can get through this.

Mr. Gell, do you understand the question?

MR. GELL: I think I do. If not, I'm sure
Ms. Tyler will correct me. At the September 10th
meeting of the ANC, the first meeting --

MS. TYLER: It wasn't September 10th.

MR. GELL: What am I thinking about?
October 10th?

MS. TYLER: September 14th.

MR. GELL: September 14th. Beg your
pardon.

CHAIRPERSON GRIFFIS: The September
meeting.

MR. GELL: The September meeting of the
ANC we presented our plans, the same plans that we
have today. I announced to the ANC that we had
changed our proposal from a variance to a special
exception. I explained why. I explained all about
Ms. Melnick and we had just --

CHAIRPERSON GRIFFIS: So there was
notification in your --

MR. GELL: Plenty of notification.

CHAIRPERSON GRIFFIS: Okay. Next
qguestion.

MS. TYLER: I --
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MR. GELL: I believe I may have talked to
Ms. Tyler before that but I can't swear to that.

MS. TYLER: You did talk to me and you
asked me for my help.

CHAIRPERSON GRIFFIS: This is all very
fascinating but of no real interest to me. Ms. Tyler,
all we want to do is -- we're going to be a little
calm here because it doesn't help us. You've got to
remember we're the ones that take this home and mull
it all over and make an informed deliberative
decision. Enough of getting frustrated. If there is
frustration with the procedure, bring it to my
attention and, believe me, I can cure it but at this
point we have simple questions and simple direct
answers.

MS. TYLER: If I may just say that all I'm
interested in is that you do get accurate and that you
don't get misstatements.

CHAIRPERSON GRIFFIS: Let's use our time
wisely and just be direct, simply, straightforward
questions and we'll get answers in that way and we'll
be able to write it.

MS. TYLER: Your instruction reminds me.
Excuse me for writing a long letter. I don't have the

time to write a short one. At one point, Mr. Gell,
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you mentioned that this particular paragraph here does
not trump to Zoning regulations. This particular
paragraph was from the Foggy Bottom Overlay. The
paragraph was about the --

CHAIRPERSON GRIFFIS: 1523.1. What's the
question?

MS. TYLER: The question is the following.
Do you consider the overlay part of the Zoning
regulations or do you consider it a totally separate
document?

MR. GELL: No, the overlay zone is
definitely part of the Zoning regulations.

CHATIRPERSON GRIFFIS: Good. Next
question.

MS. TYLER: Yes. At one point, Mr. Gell,
you mentioned that in the deliberations to come to a
decision the Zoning Commission mentioned that it would
be possible that 1523 does not -- you see, I can't
guite remember but, in other words, that they
mentioned that the overlay doesn't really prevent you
from doing what they are doing.

CHAIRPERSON GRIFFIS: Excellent. Your
guestion to him is how you can draw the legal
conclusion?

MS. TYLER: My question is the following.
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1523.1 does not support the historic deliberations of
the case. I will read 1523 and do you consider it a
valid paragraph? Has it been approved by the Zoning
regulations? It says --

MR. GELL: I will be happy to stipulate
that it does.

CHAIRPERSON GRIFFIS: Okay.

MS. TYLER: It does. Well, my next
question is to the lady who is doing --

CHAIRPERSON GRIFFIS: Ms. Clarke?

MS. TYLER: Ms. Clarke, do you realize
that in your presentations here, and I don't want to
misquote you but you made reference to the properties
west of your -- oh, I had one more question. Excuse
me. I have one more question to Mr. Gell. On several
occasions Mr. Gell mentioned the small lot. Do you
consider, Mr. Gell, that buying a small lot entitles
you later on to emulate the structures and the density
of the large lots that surround you?

MR. GELL: I don't know that it entitles
you to do anything except follow the procedures set
out for requesting a variance where is permissible and
requesting a special exception where that's
permissible.

MS. TYLER: Thank you. Then I have
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another question.

MR. GELL: It certainly doesn't permit you
to do things as a matter of right that you could do on
the larger 1lot.

MS. TYLER: Do you consider that invoking
the fact that it is a small lot makes your case
stronger for asking for more density in line with the
surrounding properties? I would like to have an
answer.

MR. GELL: I think it does lend something
to our request because it's clear that other
properties in the neighborhood have much more space
than ours does.

CHATIRPERSON GRIFFIS: Okay.

MS. TYLER: Mr. Gell, do you realize that
when the Foggy Bottom Overlay was established the
Zoning Commission realized that there were many
nonconforming buildings. For example -- and this
guestion goes to also Ms. Clarke. For example, the
building across the street, a condominium five
stories, was invoked. That condominium existed before
the overlay. It was the creation of these kind of
buildings that triggered the ANC to petition for the
overlay and where we received phenomenal support both

from the council and you cannot --
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CHATIRPERSON GRIFFIS: I understand. I
understand. Ms. Clarke, are you aware of that? Are
you aware of the base history and the motivation?

MS. TYLER: Before. Before.

CHAIRPERSON GRIFFIS: Ms. Clarke is aware.
Mr. Gell, are you aware of that?

MR. GELL: Yes.

CHAIRPERSON GRIFFIS: Okay. Ms. Tyler.

MS. TYLER: Then I would like to ask
another question of another point that was invoked.
The properties of both actually --

CHAIRPERSON GRIFFIS: Okay. Let me just
interrupt you very briefly. I have let you go a long
time with Mr. Gell. Attorneys are not often cross
examined because they don't --

MS. TYLER: They only get paid.

CHAIRPERSON GRIFFIS: Yeah. Well --

MS. TYLER: Excuse me, Mr. Chair. I have
been at this for too long, this particular project.

CHAIRPERSON GRIFFIS: You have to excuse
me. It disrupts the proceedings with these kind of
jabs and comments.

MS. TYLER: I need -- there is specific --

CHAIRPERSON GRIFFIS: I'm ready to take

lunch. I'm making a point here and the point is this.
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Mr. Gell is the attorney and he gives his legal
reasoning. Cross examining him as if he's giving
testimony is not often done.

Now, I've let a lot of latitude, and I
often do, but I would suggest, and this is of helpful
direction to your case, that you ask the witnesses and
try to get to the heart of the matter that you are
trying to point holes in their presentation. Ms.
Clarke is the witness right now so let's just be
direct with her and ask her questions that relate
directly to the special exception that we are here
for.

MS. TYLER: A reference was made by Ms.
Clarke --

MS. MILLER: Ms. Tyler, I just want to
make a comment also about the focus of your cross
examination just so it reaches us in a better way.
Basically the focus of your cross is to what the
witness testified to. You seem to want to bring in a
lot of new information and make points and you will
have your opportunity to do that on your case -- when
you get to make your case.

CHAIRPERSON GRIFFIS: Okay.

MS. TYLER: So I am allowed to question

her on statements that she made. She made a statement
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about 2514, before the addition that it would be in
line with 2514 and 2514 already has a third story. I
would like to point out does she know -- not point
out. I would like to ask Ms. Clark is she aware that
2514 the addition was made before the overlay was
established precisely in order to prevent these sort
of things?

CHAIRPERSON GRIFFIS: Excellent question.
Are you aware of that?

MS. CLARKE: I would like to know which
addition she's talking about.

MS. TYLER: There is a third addition --
there is an addition that you referred to. I will
show it to you.

CHAIRPERSON GRIFFIS: What is the address
of the property?

MS. TYLER: 2514.

CHAIRPERSON GRIFFIS: 2514.

MS. TYLER: To the west. The first house
to the west.

MS. CLARKE: What part of the addition are
you speaking of?

CHAIRPERSON GRIFFIS: Ms. Tyler doesn't --

MS. TYLER: Here.

MS. CLARKE: The third story addition?
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MS. TYLER: Well, there is no fourth story
vet.

MS. CLARKE: She has done work to the
back. There's been additional work to the rear as
well.

MS. TYLER: No, there has been in addition
here and you refer to the addition of the third floor.

CHAIRPERSON GRIFFIS: Not losing
perspective that we're here, too.

MS. TYLER: My question was is she aware
that this addition to which now --

CHATIRPERSON GRIFFIS: I know. She has the
question and she was just trying to clarify. You are
talking about the addition on top of the building, the
third story.

MS. TYLER: Exactly. Exactly.

CHAIRPERSON GRIFFIS: Are you aware of
when that was done? Was it done before the overlay?

MS. CLARKE: Yes.

CHAIRPERSON GRIFFIS: Next question. Are
you aware that the addition, the third floor addition,
on 2516 was approved by the Historic Preservation
Review Board on the condition that it would not be
visible from the street?

CHATIRPERSON GRIFFIS: 25167
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MS. TYLER: Yes.

CHAIRPERSON GRIFFIS: So that's the next
one down.

MS. TYLER: Yes, the next house.

CHAIRPERSON GRIFFIS: Excellent.

MS. TYLER: And is she aware that was
approved by the Historic Preservation Review Board at
which I participated?

CHAIRPERSON GRIFFIS: Okay. That it would
not be seen.

MS. TYLER: That it would not be seen from
the street.

CHAIRPERSON GRIFFIS: Okay.

MS. TYLER: And yet anytime I walk there
that box is sticking out.

CHAIRPERSON GRIFFIS: Okay. Not to the
relevance of this case but are you aware?

MS. TYLER: Is she aware that was the
condition --

CHAIRPERSON GRIFFIS: I know. We'wve got
the question.

MS. TYLER: -- and the condition was not
met .

CHAIRPERSON GRIFFIS: We can move on.

MS. CLARKE: I knew it was approved after
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the overlay was in place. I did not know that Ms.
Tyler participated in that meeting.

MS. TYLER: But that was not my question.
My question was are you aware that the Historic
Preservation Review Board put a condition on it that
it would not be wvisible and, yet, after it was
presented --

CHAIRPERSON GRIFFIS: Are you aware of any
of the proceedings before Historic Preservation?

MS. TYLER: -- and they presented all
these kind of --

CHAIRPERSON GRIFFIS: Okay. There's
nothing I can do about that.

MS. TYLER: I apologize for this. I
wasn't expecting this.

CHAIRPERSON GRIFFIS: I'm not sure what
you were expecting then, Ms. Tyler.

MS. TYLER: I was expecting postponement,
sir.

CHAIRPERSON GRIFFIS: Indeed.

MS. TYLER: Now, I have a gquestion to Mr.
Donnell. Why did you move into the Historic District?

CHAIRPERSON GRIFFIS: I don't understand
the relevance.

MS. TYLER: I would like to hear it
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because it mentioned it.

CHAIRPERSON GRIFFIS: That's great. Mr.
Gell.

MR. GELL: Mr. Chairman, I don't know --

MS. TYLER: It does have relevance
because --

CHAIRPERSON GRIFFIS: My goodness
gracious. I've got to get my question out or
otherwise we don't go anywhere. I need to understand
the relevancy to this case of your question. His
motivation for moving into the overlay in Foggy
Bottom.

MS. TYLER: Yes, because --

CHAIRPERSON GRIFFIS: Where are you going
with this?

MS. TYLER: The question is --

CHAIRPERSON GRIFFIS: I know the question.

MS. TYLER: He stated they are
appreciative of the Historic District.

CHAIRPERSON GRIFFIS: I know.

MS. TYLER: And my question is why are
they appreciative of the Historic District.

CHAIRPERSON GRIFFIS: What do they like
about it. Why are they appreciative of it.

MS. TYLER: I mean, there's a reason.
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CHAIRPERSON GRIFFIS: Okay. Quickly.

MR. DONNELL: Because we just love the
neighborhood.

MS. TYLER: Does he realize that the love
of the neighborhood is the result of keeping the
neighborhood as it was designated by the Foggy Bottom
Overlay by the Historic District and by a lot of work
by neighbors, a lot of input. Does he realize that?

CHAIRPERSON GRIFFIS: Right. Do you

realize that? Mr. Gell.

MR. GELL: Mr. Chairman

CHAIRPERSON GRIFFIS: I understand.

MS. TYLER: I'm sorry. The question is
not to you, Mr. Gell. Otherwise, I would like to
cross examine.

MR. GELL: I would like to say that his
intentions really are relevant --

MS. TYLER: Yeah, but he mentioned it.

CHAIRPERSON GRIFFIS: Ms. Tyler.

MR. DONNELL: Yes.

CHAIRPERSON GRIFFIS: Okay. Any other
questions?

MS. TYLER: Before you moved in in
connection again with being appreciative of the

Historic District --
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CHAIRPERSON GRIFFIS: No, the --

MS. TYLER: -- did you read the applicable
Zoning regulations? Normally when one buys property
one looks at what kind of building it is.

CHAIRPERSON GRIFFIS: Did you read the
regs before you bought it?

MR. DONNELL: The Zoning regulations?

CHAIRPERSON GRIFFIS: Yeah.

MR. DONNELL: No, I didn't.

CHAIRPERSON GRIFFIS: Next question.

MS. TYLER: I think for the moment -- sir,
I would like to ask when the transcript will be
available will we be able to cross examine then again?
I mean, the ANC? Because, as we said, we are not
prepared for this case. It is too complex and I'm not
prepared. I'm sorry I'm acting like this. I
apologize.

CHATIRPERSON GRIFFIS: There's no need to
apologize. All the Board members here are just trying
to help you. I think we just need to step back a
little bit and look what we're here for. We've gone
through -- we have a special exception that's in front
of us now. Mr. Donnell and his architect and Mr. Gell
have presented the fact that this addition would not

impair the light and air available to neighboring
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properties and would not unduly affect the privacy,
use, and the enjoyment.

Then we have the aspect of the overlay,
specifically 1523 and whether it is controlling in
terms of the aspect of not allowing any sort of
relief, special exception, or variance. I think
you've hit on all those points quite well and
substantially.

I think the Board is very well aware of
those aspects. The motivations, the other issues, I'm
not sure are that important but I fully understand
your point and your point is this. I think Mr.
Donnell also understands your point, and that is you
have this.

You spent so much time working on this
overlay, as all the overlays wherever they are, and
the Commissioners that write these things and give
testimony. It's in order to preserve the character
and nature and use. We all understand that. We all
live in the District.

We all live in particular and specific
neighborhoods which we enjoy and some of us don't want
them changed and some of us want certain changes.
It's all part of the great urban living that we do.

That being said, Mr. Tyler, I think your cross
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examination has been excellent and I think we're ready
to move on.

Mr. Gell, is there any redirect of your
witnesses?

MR. GELL: No. 1I'll stop at this point.

CHATIRPERSON GRIFFIS: Mr. Falon, do you
have cross examination? Excellent.

Ms. Tyler, if you would be so kind as to
give your seat to Mr. Falon and he is going to ask his
questions now.

MR. FALON: Thank you, Mr. Chairman. Paul
Falon. I live at 2504 Eye Street, N.W. I have one
question for Ms. Clarke. I believe she referred to
the houses at 2506 and 2508 Eye Street, N.W. which are
the two houses to the east of the vacant lot as having
three stories.

MS. CLARKE: Two and a half.

MR. FALON: Okay. I just want to ask
whether one of those stories in each house is
partially or wholly below grade?

MS. CLARKE: Yeah --

CHATIRPERSON GRIFFIS: I need you on a
microphone.

MS. CLARKE: That's the reason I said half

is because they are the English basements. They have
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walkout basements in the front. There are stairs
coming down.

MR. FALON: So those levels are partially
below grade?

MS. CLARKE: Yes, correct.

MR. FALON: I have no further questions.

CHAIRPERSON GRIFFIS: Okay. Ms. Clarke,
in your understanding of the Zoning regulations is
that a basement or a cellar? Just turn your
microphone back on before you answer. If you don't
know, just tell me you don't know.

MS. CLARKE: I don't really know.

CHAIRPERSON GRIFFIS: Okay. You'wve stated
that you don't really know.

MS. CLARKE: I don't --

CHAIRPERSON GRIFFIS: Ms. Clarke, hold on
a second. I need you on a microphone. It's not that
we can't hear you. The recorder can't hear you so
just keep one on so we don't get all this -- So you
are not aware?

MS. CLARKE: I'm sure it's not a cellar.
The basement it is. The definition is if it's less
than four feet below grade it's called a basement and
then there are certain regulations that have to do

with that. I haven't measured them but my sense is
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that these are above, especially the second one.

CHAIRPERSON GRIFFIS: The ceiling at the
lowest level is above four feet of the adjacent grade?

MS. CLARKE: Yes.

CHAIRPERSON GRIFFIS: So essentially it's
-- okay. This is not to belabor but just getting
clarity to say two-and-a-half stories and all that.
Whatever it is, it looks like it's three stories for
the Zoning definition and the Zoning regulations as it
would look at. Okay. Any follow-up on that, Mr.
Falon?

MR. FALON: No.

CHAIRPERSON GRIFFIS: Excellent. Okay.
Any questions of anyone else of the witnesses? Very
well. Thank you very much.

Mr. Gell, redirect?

MR. GELL: No, I have nothing further.

CHATIRPERSON GRIFFIS: Okay. Let's move on
then. Let's go to Mr. McGhettigan who is with us.
Let's move on to the Office of Planning's report.

MR. McGETTIGAN: Thank you, Mr. Chair. My
name is David McGettigan from the Office of Planning.
The Office of Planning has evaluated the revised
proposal for light and air. We believe from the

drawings that have been presented that the proposed
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addition will not unduly impact light and air
available to neighboring properties.

In regards to the privacy of use and
enjoyment of neighboring properties, we do not believe
that privacy would be unduly compromised. In regards
to the addition as viewed from the street alley or
other public way shall not substantially visually
intrude upon the character, scale, and pattern of
houses along the street frontage. We respectfully
request that we defer our judgment on that to the
Historic Preservation Review Board which has an
interest in that particular issue and would be more
likely to judge that.

There's two other questions that we have.
One is whether the garage portion counts toward lot
occupancy. In speaking with the Zoning Administrator
we understand his position that it would not. I just
would like to clarify how he came to that conclusion
just for the Board's understanding of it.

The lot occupancy is defined as the
building area compared to the lot area. Building area
is defined in the Zoning Regulations under B for
building area, "The maximum horizontal projected area
of the building and its accessory buildings except for

outside balconies. This term shall not include any
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projections in open spaces authorized elsewhere in
this title, nor shall include portions of a building
that do not extend above the level of the main floor
of the main building."

As you can tell from this, a portion of
the roof of the garage will be above the main level of
the main building. The last phrase is, "If placed so
as not to obstruct light and ventilation of the main
building or of buildings on adjoining property."

That's where the Zoning Administrator
feels that this garage, even though a portion of it is
above the main level of the house, would not certainly
obstruct light to the main building and does not feel
that it would obstruct light and ventilation of
buildings on adjoining property.

CHAIRPERSON GRIFFIS: I think we also need
to look at Chapter 25, though, in terms of the
definition building area which you said, "This term
shall include any projections into open spaces or
authorized elsewhere." Are there authorizations
elsewhere for structures below four feet above the
grade?

MR. McGETTIGAN: Can you direct me to a
section?

CHAIRPERSON GRIFFIS: I'm trying to.
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Delay me long enough to find it.

MR. McGETTIGAN: There's projections into
open areas.

CHAIRPERSON GRIFFIS: Open spaces. I
thought it was 25.

MR. McGETTIGAN: 25027

CHAIRPERSON GRIFFIS: Sounds good to me.
No, it's going to be structures, 2503. "Exceptions
are necessary in this section. Every part of the yard
shall be open and unobstructed to the sky. A
structure not included no part of which is more than
four feet above grade at any point may occupy any yard
required under provision."

MR. McGETTIGAN: Does that go to lot
occupancy, though, or is that regarding yards?

CHAIRPERSON GRIFFIS: Well, you would
think that if it had to stay open it wouldn't be
calculated as lot occupancy in terms of our Zoning
regulations. Wouldn't you think?

MR. McGETTIGAN: Okay. I don't know.

CHAIRPERSON GRIFFIS: All right. Me
neither. Okay. So there's your understanding of what
the Zoning Administrator's review of that is?

MR. McGETTIGAN: Yes.

CHAIRPERSON GRIFFIS: Okay.
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MR. McGETTIGAN: And then in granting
under 223 in conformance with the requirements of the
R-3 District is required in the overlay. I'm still
not sure whether that's -- that's a legal question and
I believe Mr. Gell has provided some answer to it.
That's my report. I don't have a recommendation.

CHAIRPERSON GRIFFIS: Okay. Let me clear
in terms of what you heard today in terms of the legal
argument regarding the overlay and how it impacts 223.
Was there additional information provided you that
lends you to understand one or the other? Do you have
a position on that or an analysis?

MR. McGETTIGAN: ©No, I don't.

CHATIRPERSON GRIFFIS: Okay. Very well.
Any other questions from Board members?

MR. MANN: Have you personally spoken with
staff members at HPRB?

MR. McGETTIGAN: Yes, I have.

MR. MANN: And was there any additional
information provided here today that you haven't
previously heard?

MR. McGETTIGAN: No, there was not.

MR. MANN: So your position still stands
regarding your questions regarding the input of HPRB?

MR. McGETTIGAN: Right. We still do not
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know whether the Historic -- I mean, the -- right, the
staff's position is advisory but really the Historic
Preservation --

CHAIRPERSON GRIFFIS: If I understand you
correctly, you are deferring that judgement and
analysis to the Preservation Board.

MR. McGETTIGAN: That's right.

CHAIRPERSON GRIFFIS: Indicating that they
are going to pick up the materials, the design, and
all that.

MR. McGETTIGAN: Right.

CHAIRPERSON GRIFFIS: There's no need for
you to waste your time. They are going to tell us
what it is.

MR. McGETTIGAN: And because the character
-- the impact could be mitigated by some architectural
treatment would not necessarily --

CHATIRPERSON GRIFFIS: I see. Excellent.
Okay.

MR. JEFFRIES: But --

CHAIRPERSON GRIFFIS: Mr. Jeffries.

MR. JEFFRIES: Yeah. But No. 2 of your
recommendation, granting of special exception, you
were going to rely on legal review of that?

MR. McGETTIGAN: That's correct. I would
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rely on whatever the Office of the Attorney General
would recommend based on Mr. Gell's testimony.

CHAIRPERSON GRIFFIS: That is if we ask
the Office of the Attorney General to give us a
recommendation. I think we can handle this one
ourselves. Okay. What else? Any other questions
from the Board? Mr. Gell, any cross of the Office of
Planning?

MR. GELL: No. Mr. McGhettigan has
answered the questions I would have had for him.
Thank vyou.

CHAIRPERSON GRIFFIS: Thank you. Mr.
Falon?

MR. FALON: No questions.

CHAIRPERSON GRIFFIS: Ms. Tyler, questions
of the Office of Planning?

MS. TYLER: I don't like to postpone the
Board. I have already done so too much. Mr.
McGhettigan mentioned -- I'm not sure that I followed
everything and excuse me if I didn't.

Mr. McGhettigan, in your reference you say
that the historic preservation will be dealt by HP.
Do you then say that the overlay which is part of the
Zoning Regulations can be ignored? That's perhaps too

strong a word but does not need to be considered
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because HP is going to consider it? Yet, it is in the
zZoning regs.

CHAIRPERSON GRIFFIS: Okay.

MR. McGETTIGAN: Yeah. I think I was
clear on that point. That is still an open gquestion
which I did not consider and refer to the Office of
the Attorney General or the Board to decide that.

MS. TYLER: Thank you very much, Mr.
McGettigan.

CHATIRPERSON GRIFFIS: Very well. If there
is nothing further, Mr. McGettigan, thank you very
much. I would anticipate the Board asking you for a
supplemental report on this but we'll get there when
we do. I don't have any indication of other
Government reports. Let's go to -- let's do this.

Ms. Tyler, are you prepared at this time
to present your case right now?

MS. TYLER: I cannot speak for ANC-2A
because ANC-2A has not had the time to review and
examine it and discuss it amongst ourselves. It is
very complex as you have just seen or heard from OP.
It's not a simple case. The Zoning regulations --

CHAIRPERSON GRIFFIS: Okay. You're not
ready to go.

MS. TYLER: Well, on the basis of what has
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been presented I certainly am against it. I certainly
oppose it.

CHAIRPERSON GRIFFIS: I understand that.
You do speak for the ANC today. Do you not?

MS. TYLER: I did speak for the ANC in
terms of the postponement. That I was authorized to
do.

CHAIRPERSON GRIFFIS: Oh, none of this
other stuff you've been authorized?

MS. TYLER: It would be unfair to do that
because the reason for our postponement is precisely
that we need more time to prepare. Here we have an
architect --

CHAIRPERSON GRIFFIS: The ANC is the ANC
no matter what the application is. They can have 50
architects in here and they would be all the more --

MS. TYLER: Mr. Chairman, sometimes I
think that the developers have invented the ANCs in
order to dump it on in their folders all the work.

CHAIRPERSON GRIFFIS: Interesting theory.
Mr. Falon, are you ready? Okay. What I'm going to do
is have Mr. Falon present his case. Mr. Falon, I'm
going to ask you to start organizing your notes for a
presentation today.

MS. TYLER: As you know, Mr. Chairman, we
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have been swamped. GW is swamping us. Everybody is
swamping us and we are supposed to not sleep, I guess.
I apologize for that but the first delay was not
prompted by us or caused by us.

CHATIRPERSON GRIFFIS: I understand.

MR. JEFFRIES: Excuse me, Mr. Chairman.
Let me make certain I understand. The Commission will
get an opportunity to review the transcripts from the
proceeding today.

CHAIRPERSON GRIFFIS: Right.

MR. JEFFRIES: And they will have an
opportunity depending on how long a period we set to
keep the record open --

CHAIRPERSON GRIFFIS: -- my Board is, Ms.
Tyler? I've just been passed three notes from each
Board member making sure that I would say exactly what
Mr. Jeffries said. The record is staying open for you
to do written submissions.

MS. TYLER: I cannot do testimony?

CHAIRPERSON GRIFFIS: That is testimony.
It's written testimony. All I'm asking today is if
you want to present anything today that you have,
you're going to present it. Otherwise --

MS. TYLER: Well, what I can present for

my own single-member district, not speaking for ANC-
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27, is --

CHAIRPERSON GRIFFIS: Then we need to move
on.

MS. TYLER: -- is, sir, the fact that this
would create a terrible precedent. You know that we
are flexible. You know at St. Pauls how we worked
together. It is impossible to work with these people.
These people never came to us. They came to us and
when they say they made a change, it was bait and
switch, bait and switch. I mean, it was not an easy
cooperation.

CHAIRPERSON GRIFFIS: I can't cure that.
We're faced with our own task, too, and the
application before us and all the information is here.
There's no switching. We approved this and this is
built. We deny it, it's not built.

MS. TYLER: The most important thing as
far as we are concerned, as far as ANC is concerned,
and that I can say, is what Mr. McGhettigan said that
it's not decided what part of Historic Preservation is
within the Zoning regs and what part of the Zoning
regs will be discarded and will go to the HP.

MR. JEFFRIES: Excuse me. Commissioner
Tyler, just for my own sake, there was a letter

written by Mr. Gell dated November 19th. The ANC did
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not respond at all to that letter. 1Is that correct?

MS. TYLER: The 19th?

MR. JEFFRIES: This is a letter where
he --

MS. TYLER: The 23rd. November 23rd
letter, I think, covered --

MR. JEFFRIES: This is a letter where he
gave a chronology of events. I just wanted to say, as
the Chairman as spoken, I'm very sensitive to a number
of things that you've said here today. I am really
looking forward to reading a lot of the written
testimony, written response to what has been discussed
here today.

I must tell you given your passion for
this, I think you'll have a lot to say and we'll be
reading quite a bit. No decisions have been made from
this dias so this is very much going to remain an open
case. I think you will have a lot of opportunity to
make certain that your side is heard and that we will
take great weight into consideration from your
commission.

MS. TYLER: Mr. Jeffries, one question.

It would be most helpful when we reach our resolution
to have the transcript. Will the transcript be ready?

MR. JEFFRIES: My understanding from staff
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is that you are going to have that in two weeks.

MS. TYLER: Thank you very much. The
other one is, of course, the ANC. For our next
meeting I don't know whether we will be able to --
after the two weeks when we have the transcript then
hopefully we can discuss it and do a resolution.
Therefore, what we will be asking is that this not
come up before January so we have time at least
until --

CHAIRPERSON GRIFFIS: Has the ANC retained
an attorney?

MS. TYLER: Yes, we have retained an
attorney.

CHAIRPERSON GRIFFIS: And they are going
to present a case?

MS. TYLER: His name is Richard Nettler
and he has given us already advice which we have
incorporated preliminarily.

CHAIRPERSON GRIFFIS: I understand.
Advice. Is he going to present the case?

MS. TYLER: That we don't know. It
depends on our money. I mean, we don't have much
money. I will try. We will try to do a fundraiser.
We have done fundraisers before to help our

neighborhood. You don't like fundraisers, Ms. Miller,
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nov?

MS. MILLER: I'm sorry. I wasn't reacting
to you at all. Since I have the microphone, let me
just say this to you. I was an ANC Commissioner
myself so I'm very sympathetic to where you're coming
from. I know you're very upset and it's very
difficult to come into a proceeding when you think
you're going to have a postponement and then all of a
sudden you have to present.

What I would like to say to you is that a
lot of -- my impression as a Board member up here, a
lot of the testimony that we've heard was basically
factual going to make the special exception case,
dealing with privacy and light and air and things of
that nature.

What I hear that you're concerned with is
precedent dealing with the overlay and can you even
grant a special exception without violating the
overlay. That kind of guestion is much more
effectively addressed in writing and you will have
that opportunity. You will have the transcript. If
you can afford the attorney or whatever, he'll have
that time. You are actually at an advantage because
you'll be able to read the transcript and digest the

arguments that have been made.
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MS. TYLER: Thank you very kindly, Ms.
Miller. When you said that today was factual, the
previous application that was made proved that the
facts were very, very misleading and we have not yet
had the chance to see what was accurate and what was
misleading so I would like to also make that caveat in
addition to the one earlier.

CHAIRPERSON GRIFFIS: The Board is only
looking at what was presented today. Do you
understand that?

MS. TYLER: Excuse me?

CHAIRPERSON GRIFFIS: It's important to
listen to me also as attentively as we listen to you.
We are only looking at what was presented today. Why
is it important to go back to see what was presented
and what isn't presented, what's changed? We look at
one thing and one thing only. It's a snapshot. It's
here. 1It's in front of us. Okay. Let's go. Mr.
Falon.

MS. TYLER: But I didn't -- I always
listen to you, Mr. Chairman. Excuse me.

CHAIRPERSON GRIFFIS: I appreciate that.

MR. FALON: Mr. Chairman, members of the
Board, my name is Paul Falon. I'm the owner of the

property at 2504 Eye Street, N.W. I am here before
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you today to address one aspect of the revised
application in this case.

CHAIRPERSON GRIFFIS: Ms. Miller. I'm
sorry. It's disruptive and I can't hear Mr. Falon who
is about to --

MS. DOROTHY MILLER: I was trying to get
your attention to tell you what the consensus of the
ANC was but you didn't call on me.

CHAIRPERSON GRIFFIS: I have a
representative of the ANC. I mean, just tell Ms.
Tyler.

MS. DOROTHY MILLER: I know that but we
wanted you to know why we didn't come to a decision.

CHATIRPERSON GRIFFIS: Then tell her. Why
isn't she telling me?

MS. DOROTHY MILLER: Because you didn't
give her a chance and you said if it wasn't here
today --

CHAIRPERSON GRIFFIS: I'm not sure if this
is the way the ANC is run but our procedure is very
clear and it's very straightforward. I had no
difficulty running these every Tuesday. What is this,
our 600th case? And to come in and start telling us
why and what procedure. Why is this so chaotic?

You've been through this so many times.
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MS. DOROTHY MILLER: Because this is
chaotic. They should have gone to the Historic
Preservation Review Board first.

CHAIRPERSON GRIFFIS: What requires them
to do that?

MS. DOROTHY MILLER: All they have given
us is second hand information.

CHAIRPERSON GRIFFIS: There's nothing that
requires that. There's nothing wrong with them being
here now. Do you have something that Ms. Tyler was
supposed to tell us about the ANC?

MS. DOROTHY MILLER: I'm just telling you
that the final decision of the ANC was the fact that
we wanted to know what the Historic Preservation
Review Board felt before we took a decision and we
couldn't take a decision because all we were getting
was second hand information from them and nobody was
present to prove it.

CHAIRPERSON GRIFFIS: The ANC is not going
to take a position on this and present a case until
the HPRB review is done?

MS. DOROTHY MILLER: Well, it's a historic
overlay district.

CHAIRPERSON GRIFFIS: I'm just asking you

the question. Is that correct?
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MS. DOROTHY MILLER: That's correct
because it's a historic overlay district. Until they
know what the history and how they feel about it, you
can't make a decision to do something that's going to
go against what they're going to do.

CHATIRPERSON GRIFFIS: That's very true.

MS. DOROTHY MILLER: That's the point
we've been trying to make. That's the reason why we
asked for the delay.

CHATIRPERSON GRIFFIS: I'm astounded you
don't think we know that already and why we need to be
told that.

MS. DOROTHY MILLER: Well --

CHAIRPERSON GRIFFIS: There's two public
processes here. They are going to go to Historic
Preservation and they are coming to Zoning.

MS. DOROTHY MILLER: They usually go there
first.

CHAIRPERSON GRIFFIS: I don't know.
There's no usually.

MS. DOROTHY MILLER: For Historic overlay
you would always go to the Historic Preservation
Review Board first.

CHAIRPERSON GRIFFIS: That is

fundamentally incorrect. It goes either way. There
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are applicants that decide to go to Preservation
first. There are ones that come here first. There is
nothing that requires a process and chronology to do
one or the other. Some make sense either way.

MS. DOROTHY MILLER: But you all don't
make decisions on the historic part.

CHAIRPERSON GRIFFIS: No, we don't.

MS. DOROTHY MILLER: That's the reason why
they should have gone there first.

CHATIRPERSON GRIFFIS: That's an excellent
opinion.

MS. DOROTHY MILLER: Thank you.

CHAIRPERSON GRIFFIS: Yes, Mr. Falon.

MR. FALON: I would like to address
briefly one aspect of the revised application before
you and that is the proposed addition of a third-story
and roof deck. I have made a written submission that
lays out in detail the factual and legal arguments in
support of my position.

Very briefly, it's my view that the third-
story addition, including the roof deck, would be
inconsistent with the intent and the integrity of the
Foggy Bottom Overlay District. And that if the
applicable standard for your review here is to grant

a special exception or not, that the proposal with
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respect to the third-floor addition and roof deck does
not meet either of the two tests that are set out for
a special exception. Again, the reasons for my
position are setforth in the written submission.

CHAIRPERSON GRIFFIS: Okay. Do you mind
if T interrupt you?

MR. FALON: Please.

CHAIRPERSON GRIFFIS: You cite 1521.3.

MR. FALON: Yes.

CHAIRPERSON GRIFFIS: And that goes to the
requirement of scale and development consistent with
the characteristics of low-scale harmony and rhythmic
town houses. I'm somewhat paraphrasing the
regulations. That's what you're saying if I
understand your presentation and your position is how
could you grant a special exception which must
incorporate the overlay and the requirements of the
overlay. You are presenting the fact that this would
be out of scale and harmony with the town houses.

MR. FALON: Yes. It's my belief that the
historic district itself and the overlay district
contemplated or were created to protect the scale in
the Foggy Bottom Historic District as it then existed
which was and remains primarily two story vertical

scale. The more specific requirements incorporated in
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the overlay district take precedent over conflicting
zoning provisions elsewhere in the regulations.

CHAIRPERSON GRIFFIS: Okay.

MS. MILLER: May I ask how do you
reconcile the testimony we heard this morning, though,
about the neighboring properties that have three
stories and other properties that have four to five
stories?

MR. FALON: Yes, I was going to address
that. Thank you.

MS. MILLER: Okay. Thank you.

MR. FALON: First of all, it's undeniably
true that at the time the district was designated and
the overlay district created that there was
nonuniformity of buildings in this area. There were
substantial highrises. There were also buildings that
exceeded three stories.

As I understand the purpose of the
historic district and the overlay district, it was to
prevent the further construction of buildings that
were inconsistent with what was perceived to be the
low scale harmony of the predominately two-story
vertical scale in this historic district so that if
there is a five-story rental unit across the street,

or condos -- I'm not sure what the form of ownership
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is -- or a four-story building across the street,
these are exactly the scale of development that the
overlay district was created to prevent so that
buildings like this would not be created in the future
further disrupting the what is characterized as the
low-scale harmony of the neighborhood.

There are two houses immediately adjacent
to the house in question, 2514, 2516. You heard from
the owner of 2514 that she bought the house in 1983
and renovated and as part of that renovation added a
third story, I believe, was her testimony.

The district was designated E-6, the
overlay district, six years afterwards. That is
precisely the kind of proposed addition that now would
be brought to the Board for consideration and to
reconcile, if possible, with the existing -- with the
regulations that are now in effect.

The fact that there are two adjacent
houses that happen to have third stories merely
demonstrates that those who created -- those who
designated the district, those who created the overlay
district had concern about the proliferation of out-
of-scale buildings.

The overlay district expressly

incorporates the notion that there shall be no
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demolitions that would result in increases in height
inappropriate to the area. Well, to give meaning to
that you have to look at what the area was at the time
those words were enacted and it was predominately two-
story vertical scales.

I asked Ms. Clarke about the houses
immediately to the east of the wvacant lot which
borders 2512 Eye Street and they have a third level
called basement or what have you, but it's at least
partially below grade and you can look at her scale
model or you could look at photographs in my
submission or from your own observation and
experience.

Having the third level partly below grade
preserves the general vertical height of the street
frontage which, again, is expressly mentioned in the
overlay district as an objective to keep the scale as
it was at the time. So the fact that there are
houses, even just on the 2500 block of Eye Street that
have a third story is not the end of the issue. The
question is where does the third story exist. At
least in those two houses it exist partly below grade.

My house is the very next house that was
not included in the model and there's a house to the

east of mine. There are four of them and the roof
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level is continuous at the same height despite the
fact that 2506 and 2508 have a third story partly
below grade.

CHAIRPERSON GRIFFIS: Okay. Go ahead.

MR. JEFFRIES: So what's your comment on
the 29-foot setback. If as a pedestrian you are
walking down the street, from that viewpoint the
frontage of that street facade is pretty much intact.
From a bird's eye view if you're looking down at this,
I could definitely buy in to this whole notion of the
overlay but just from pedestrian scale the 29-foot
setback really keeps the continuity of that street
facade intact, at least how I'm seeing it. I would
just like for you to comment on that.

MR. FALON: There are two comments.

First, if you are walking on the south side of Eye
Street, which is the side where the house is located,
not across the street, and you are walking west and
you are walking in the direction from 25th and Eye,
the corner in the direction of 2512 and you get to the
vacant lot, I direct your attention to Exhibit A in my
submission which is a photograph of exactly what you
see when you get to the lot. You see the entire side
elevation of the house, the two stories of the

original house. There seems to be a one-and-a-half
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story and then a one-story addition beyond that sort
of two notches beyond.

MR. JEFFRIES: How much time? I mean,
that's a window that you will see that. I mean, are
we talking three yards? Give me a sense of that.

MR. FALON: Anyone who walks down the
street will see the third-floor addition even though
it's set back 29 feet.

MR. JEFFRIES: I'm trying to get the
distance from when it becomes apparent that it's three
stories and then when it goes away. Are you following
what I'm saying?

MR. FALON: Yes, I do. If one stands at
the corner of 25th and Eye Street, you can see the
very top of the third floor addition at 2514. You can
see it over the roofs of the houses that are in
between to the east.

MR. JEFFRIES: Excuse me. Is it
permissible if you get that model back out? Can we do
that? Ms. Clarke, can you --

CHAIRPERSON GRIFFIS: While the model is
coming back up --

MR. JEFFRIES: I just want you to walk
through that.

CHAIRPERSON GRIFFIS: Let's go to where I
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think Mr. Jeffries is also going to but scale. You've
indicated that the overlay is to preserve the scale
and you said in the first statement that, in fact, the
buildings across the street, which are large we see in
the picture, the overlay was created to preserve
against that. Two questions on this. First of all,
so what is the threshold that the overlay is looking
at to set the scale? Second, follow-up, doesn't the
zone of which it's located set the actual scale? The
R-3 sets the lot occupancy, the height, the number of
stories.

MR. FALON: To answer your first question,
I believe that the scale that was contemplated when
the overlay district was created was the predominant,
the majority scale of the houses then in existence in
the neighborhood.

CHAIRPERSON GRIFFIS: But if they are at
a different scale than R-3 allows matter of right why
wouldn't -- in your opinion why didn't the Zoning
Commission when adopting the text amendment to
incorporate the overlay change the zoning of the
entire area?

MR. FALON: I think what -- I can't read
the minds of the legislators.

CHAIRPERSON GRIFFIS: It's a bit of
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speculation. I'm just trying to understand.

MR. FALON: I think that they did in an
indirect way. I think in, I believe, 1522.3 and also
1522.2 there's a provision that when there is a
inconsistency between the existing zoning, say the R-3
zoning for this neighborhood, and the more restrictive
provisions of the district, it's the more restrictive
provisions that should take precedence.

CHAIRPERSON GRIFFIS: Okay.

MR. FALON: To me that would include the
height and the three-story permissive use that applies
generally but not within this district if it would
conflict with the other characteristics that have been
enumerated in creating the overlay district.

CHAIRPERSON GRIFFIS: So you're saying
that the overlay is more restrictive than the R-3?

MR. FALON: Yes, it is.

CHATIRPERSON GRIFFIS: So the R-3 lays out
the exact height, the number of stories, the lot
occupancy, the side yard requirements, the rear yard
requirements. That is less restrictive than the
overlay which reads, "Protect the integrity of the
historic district?"

MR. FALON: I'm sorry. I believe it's the

overlay that is the more restrictive in referring to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

137

the preservation of the low-scale which could only
have preferred to the low scale at the time the
overlay district was created.

CHAIRPERSON GRIFFIS: In reading the
regulations, I mean, that is an interpretation that
would be more restrictive. Reading the regulations
don't you have to look at the actual words and what is
more prescriptive which is which is more limiting?

MR. FALON: I would suggest that there is
a fundamental rule of legal interpretation that in
construing statutes and regulations every provision is
supposed to be interpreted to give it some meaning.
Otherwise, it wouldn't be there. The overlay itself
refers not in specific measurement terms to
permissible height in feet but it refers to a scale.
The other standards enumerated in the overlay district
are similarly general in nature. They describe the
appearance. They don't list specifics.

CHAIRPERSON GRIFFIS: That's my question.
You're telling us that the overlays -- I absolutely
agree with you. The overlays are very general and
directive almost. The regulations themselves are very
prescriptive and specific which lends my thought. But
you're telling us that somehow the overlay sets the

threshold of scale.
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MR. FALON: Yes.

CHATIRPERSON GRIFFIS: So when we look at
it now in terms of our regulation in terms of this
application, I need to look at just this property.
Don't go beyond the property. Tell me how DCMR 11
fits to this application. Show me in the overlay
where the scale is prescriptive to this particular
property because you're saying that is what's
controlling it. In fact, it's not the R-3 that's
controlling or any of the other regulations but the
overlay that is.

MR. FALON: Where there is an
inconsistency, yes, I would argue that the more
restrictive provisions --

CHAIRPERSON GRIFFIS: Well, we have an
inconsistency in height and stories here. Right?

MR. FALON: That's what I'm talking about.

CHATIRPERSON GRIFFIS: Yeah. Okay.

MR. FALON: My position is that in
describing the low-scale of the Foggy Bottom historic
district, 1f the overlay district contemplated that
scale was the scale of the predominant buildings in
the neighborhood at the time which were two stories or
if they had a third story, the third story was partly

below grade. If you accept that, then that is more
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restrictive. What is meant by low scale in the
overlay district is more restrictive than the
generally permissive three-story use in otherwise
applicable in R-3.

CHAIRPERSON GRIFFIS: Okay.

MR. FALON: Because I believe that is the
case, I would argue the provisions in 1522.3 that says
the more restrictive provisions of the overlay
district should prevail over less restrictive.

CHAIRPERSON GRIFFIS: I don't disagree
with that legal analysis. 1In fact, that's actually a
general provision in the regulation entirely, not
specifically this overlay. Last follow-up gquestion
and then we'll go back to Mr. Jeffries. 1I'll give
another hypothetical to you. I've just bought a piece
of property in this Foggy Bottom Overlay area. How do
I tell what's matter of right?

MR. FALON: I think you would have to
construe the general regulations applicable to an R-3
district in light of any more specific, more
restrictive provisions.

CHAIRPERSON GRIFFIS: No, I'm talking very
specifically. I just bought a house and I want to
know is it matter of right height? Do I have more

height? Do I have less height? How do I establish
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the base understanding of what this property is?

MR. FALON: I would argue you look at the
Foggy Bottom Overlay District. You look at its
description of the district as having a low scale and
that low scale as being something that should be
preserved. You would observe it in the Foggy Bottom
District. The low scale derives from buildings that
are predominately two stories or if they have a third
story that is partly below grade.

CHAIRPERSON GRIFFIS: Be realistic. You
just bought a piece of property. You bought a lot.

MR. FALON: Yes.

CHAIRPERSON GRIFFIS: Buy an empty lot,
you. You're the developer now. What are you able to
develop? You're saying two stories?

MR. FALON: I'm saying two stories.

CHAIRPERSON GRIFFIS: Okay.

MR. FALON: Subject to coming to the Board
and getting permission to do otherwise. I think the
default, the understanding that under law is the
overlay district is two stories.

CHATIRPERSON GRIFFIS: Okay. That's very
clear for me. Now, you just said something else. You
agree with the position that's been stated here today

that, in fact, the overlay doesn't preclude you or
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prohibit you from requesting a variance or special
exception.

MR. FALON: No, it does not.

CHAIRPERSON GRIFFIS: Okay. I'm sorry,
Mr. Jeffries. I interrupted you. Did you want to ask
questions on the model?

MR. JEFFRIES: Well, there's other
questions I have for you but I'm going to just let
that go. Can you, Mr. Falon, just bring that model
over towards you? I want you to take your finger and
just pretend as if your finger is a person walking
along the street and walk me through when as a
pedestrian I am just overwhelmed by this three-story
property here.

MR. FALON: 2508 Eye Street, 2506 Eye
Street. There are two houses immediately adjacent
minus the next one, 2504, 2502. There's a corner
house at the intersection of Eye and 25th, 830 Eye
Street N.W.

MR. JEFFRIES: Okay.

MR. FALON: The corner is here.

MR. JEFFRIES: Right.

MR. FALON: You're walking down --

MR. JEFFRIES: Okay. As you're doing that

little movement there, you still don't see the three
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story?

MR. FALON: I'm going to show you two
different ways.

MR. JEFFRIES: Okay. Okay.

MR. FALON: Let's assume you're walking on
the south side of 2500 block of Eye Street and you're
walking from the corner, the intersection of Eye and
25th past the row of houses that begin at 830 and go
2502, 2504, 2506, 2508, and you come to the vacant
lot.

MR. JEFFRIES: Right.

MR. FALON: From the vacant lot you look
south and this entire elevation is visible.

MR. JEFFRIES: Okay. So from that point
to when it's no longer visible, what are we talking
about?

MR. FALON: The width of one lot.

MR. JEFFRIES: The width of one lot.

MR. FALON: Plus, you know, a modus angle
as you approach it at 2508. You don't have to be
absolutely perpendicular.

MR. JEFFRIES: And what's the other vista?

MR. FALON: If you stand at the north west
corner of 25th and Eye Street, which would be

approximately where my finger is, and you look
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southwest you can actually see the top molding on the
third floor.

MR. JEFFRIES: The top molding?

MR. FALON: Yes.

MR. JEFFRIES: Okay.

MR. FALON: Which leads me to believe that
it is possible that the top of the third floor
addition proposed for 2512 also would be visible.

MR. JEFFRIES: Okay. One last question
and it goes back to what the Chairman had talked about
earlier. The Foggy Bottom Overlay when it talks about
low-scale harmony -- you seem to know more about this
overlay than me so I'll ask you. When it talks about
low-scale harmony, does it actually explicitly state
two stories? It doesn't say two stories?

MR. FALON: No, it does not.

MR. JEFFRIES: And the R-3 -- is it R-37?

MR. FALON: Yes.

MR. JEFFRIES: -- allows for three
stories.

MR. FALON: Generally it does.

MR. JEFFRIES: Okay. And it is possible
that the Zoning Commission could have somehow made
adjustments, as the Chairman stated, if it wanted to

really make certain that any further development was
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going to really keep it at two stories.

MR. FALON: It is certainly possible that
the Foggy Bottom Overlay District could have been
articulated in more specific terms, more specific
measurements, than it was.

MR. JEFFRIES: Okay.

MR. FALON: But all of the provisions, all
of the goals, all of the objectives, all of the
criteria for development within the overlay district
are articulated in a more general way including the
low-scale characteristic. To give those provisions
meaning, simply to say those are as a matter of right
overridden by the R-3 specifics renders those things
null. If they don't mean something, then they are
useless and regulations aren't supposed to be
interpreted so that any provisions is useless.

MR. JEFFRIES: Okay. I hear you. There's
art and then there's science and there's this
flexibility and there's breathing room and there's a
breathing document. I hear what you're saying but
just understand that there are several different
interpretations how to sort of address the discrepancy
between the overlay and existing regs. Someone could
clearly make an argument otherwise. I hear what

you're saying. Sometimes it seems that you don't want

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

145

things to be overly prescriptive.

You know, just such that you see sort of
what comes out through creativity with architects and
so forth and so on. I hear your testimony. I'm just
going to put it out here that I'm not so compelled by
some of the things that you've said but I do
appreciate your testimony.

MR. FALON: Thank you.

CHAIRPERSON GRIFFIS: Good. I think, Mr.
Falon, you've done an interesting submission. I think
we would ask everyone to really look at 1523.1. Let
me ask you this. In parenthesis in 1523.1 it says,
and it's an interesting phrase, "Except to a more
conforming residential use other than a dormitory."
Do you see that this change in terms of rooming house
to single-family house is becoming more conforming or
less conforming with R-37?

MR. FALON: In my view it's less
conforming because R-3 is subject to the more
restrictive requirements of the overlay district.

CHAIRPERSON GRIFFIS: Just the use of the
building, you may not have an opinion, but is a
rooming house or a single family more -- which one is
more conforming to the R-3?

MR. FALON: I don't know that either one
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is more or less. I would note that there are rental
units elsewhere in the 2500 block of Eye Street and no
one is suggesting that is more or less conforming
because they are a rental instead of being owned.

CHAIRPERSON GRIFFIS: Last in terms of
maybe looking at this and maybe asking rhetorically at
this point. 1523.1 ends by saying -- well, the
paragraph itself which I think is an important one to
focus on here, that "No addition or expansion of the
building or change in use shall be permitted unless in
conformance with the requirements of the underlying R-
3 district."

Doesn't that point to what I guess my
concern is, that if the Zoning Commission really
wanted to supersede everything in the R-3, wouldn't
they have changed the zoning or clearly they wouldn't
have had that in the overlay provisions?

MR. FALON: I could only suggest for your
consideration that should be read in the context of
the other provisions of the overlay district including
those of 1522. If it had the effect of what you're
suggesting that this makes everything else in Chapter
15 irrelevant, that couldn't have been the purpose.

CHAIRPERSON GRIFFIS: I don't think we're

asserting that at all. I think the point is, again,
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going back to the original is what is the threshold?
Where do we set all the scale? Where do we actually
go back to look at the specific and the actual
controlling?

This is general and directive but not
prescriptive when you look at the overlay. I
absolutely understand your point. Your point is,
look, 1f you're going to put an addition on, you look
at the underlying R-3 and then you look at the overlay
but, you know, you've got to have it within the
integrity, scale, and character of the area.

MR. FALON: That's right.

CHAIRPERSON GRIFFIS: Okay.

MR. FALON: And I would suggest that
similar to the comments on behalf of the ANC, I think
that to permit the addition of the third story in this
case establishes a precedent for this historic
district that is inconsistent with the rationale that
led to the designation of the district.

CHAIRPERSON GRIFFIS: Okay.

MR. FALON: If everyone were permitted to
add a third story, this district would not be the same
visually as it was when these protections were first
conceived of and created.

CHAIRPERSON GRIFFIS: Good. I think we
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are very well aware of that and I just want to make
sure that you understand this also. If this was to be
approved, it does not mean that everyone could have a
third story. We look at each individual application
that comes before us and they have to then prove the
test. ©Now, this is a special exception which is a
lesser threshold than a variance but it is not as if
the decision of this is going to change the
regulations.

That's why we have a Zoning Commissioner
sit with us all the time and make sure we don't do
anything that disrupts the entire regulations.
Therefore, well, I think very straightforward and
truthfully and directly we don't set precedent because
we look at every application on its face. Okay.

Ms. Miller, gquestions?

MS. MILLER: Yes. I just have a few
questions. Is my understanding correct that it's your
position that the overlay does not preclude all
special exceptions and variances?

MR. FALON: Yes, that's correct.

MS. MILLER: Okay. Does it preclude, in
your opinion, special exceptions and variances that
affect height?

MR. FALON: I think it should be construed
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to favor the preservation of the existing height of
the existing dwellings.

MS. MILLER: When I look at the regulation
that I think is controlling here that you're referring
to, 1521.3(a) (2) which talks about the characteristics
of the low-scale harmony of rhythmic town houses.

MR. FALON: That and (b) as well
precluding demolitions that would lead to an increase
in height inappropriate to the area.

MS. MILLER: Okay. I was looking at (2)
so I would be interested in your opinion on whether
you think that the project before us violates
provision (2) of the overlay?

MR. FALON: Yes, definitely.

MS. MILLER: Okay. So with respect to
that provision, do you think when you're looking at an
application or a project like this you look at it in
isolation of the fact that just because it is a
special exception for height that we don't go any
further or do we look at the surrounding buildings?

MR. FALON: I urge you to look at the
surrounding buildings because I think that strengthens
the case for proposing a third-floor addition. The
majority of the buildings don't have them.

MS. MILLER: So my question to you then
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earlier, I want to just go back a little, was saying
that, in that case, you might grant a special
exception for height if you were going to be looking
at the surrounding buildings. If you weren't going to
period, why would you look at the surrounding
buildings?

MR. FALON: Because I think looking at the
surrounding buildings give substance to the very words
in the overlay district helps the Board interpret and
apply them.

MS. MILLER: What if a building was in
harmony with the surrounding buildings which happened
to be three stories or more?

MR. FALON: Well, I think I would ask to
which buildings do you refer.

MS. MILLER: This is just a hypothetical.

MR. FALON: I'm trying to address the
hypothetical but I would distinguish between --

MS. MILLER: We do have neighboring
buildings that are three stories, it appears, but I'm
asking you in your opinion do you consider that fact
if it's in harmony with those buildings?

MR. FALON: I would suggest that the
appropriate perspective would be to look at a

sufficient number of buildings to give you a sense of
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what the general vertical scale of that neighborhood
is so I would not look simply at two houses
immediately adjacent because those happen to have
third stories.

MS. MILLER: Okay. How far would you
look? What would you decide as the neighborhood, the
whole Foggy Bottom Overlay or something smaller?

MR. FALON: I would submit for your
consideration look at the south side of 2500 block of
Eye Street and look at how many of those houses are
two stories in vertical height and how many are not.
I think you would find that the vast majority are two
stories and that would be my frame of reference for
evaluating a proposal before the Board.

MS. MILLER: So look at the south side of
the 2500 block?

MR. FALON: Yes.

MS. MILLER: Okay. My last question is is
it a factor to be considered with respect to the
evaluation of the setback of the height?

MR. FALON: If the addition remains
vigible, then the setback should be disregarded.

MS. MILLER: Visible from where?

MR. FALON: The street frontage across the

street from a neighboring intersection.
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MS. MILLER: Okay. Thank you.

CHAIRPERSON GRIFFIS: Anything else?

Good. Mr. Falon, I think it's excellent. The
question has actually evoked further understanding of
your case for my perception. You stated now three
times, every time we ask you, the same thing, are
special exceptions or variances allowed or not allowed
in the overlay.

It seems to me now very clear the fact
that you said that they certainly are allowed, the
application you can bring for a special exception or
variance. But then the fact of the overlay actually
is the support of denying this special exception.

MR. FALON: Yes, it is.

CHAIRPERSON GRIFFIS: Okay. Anything
further? Any other questions? Any closings you would
like to give?

MR. FALON: If I may have a moment. Just
a couple of closing comments in response to the
earlier testimony that you heard today. A statement
was made that if a house were constructed on the
vacant lot it would be three stories. There is no
evidence to support that. For as long as that lot is
vacant, this house and a third-story addition would be

visible.
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I believe that there was also testimony
from one of the appellant's witnesses that the third
story is visible from the side and it is certainly my
position that because it is visible from the side it
does visually impair the scale of the neighborhood.

I think precisely because this is an end house you get
a three-dimensional perspective as a neighbor walking
through the neighborhood, not a house right in the
middle where the only view you have is straight on or
approaching it from an angle.

I think this addition would be more
visible because there is a vacant lot. There's no
evidence that has been submitted that there are any
plans to construct anything on that vacant lot and
there is certainly no evidence that it would be a
three-story building itself that would completely mask
the proposed third-floor addition.

I've also suggested for your consideration
that in addition to the visibility issue that there is
an issue of disruptive use presented by the roof deck.
There has been some testimony as to that and I would
just reiterate the points that I've made in my
submission that I think roof decks invite the
occupants, whether they're students or whether they're

not students, to engage in conversation, play music,
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or create other noise that carries to adjacent
properties and interferes with those neighbors' use
and peaceful enjoyment of their homes.

As a resident on that block where there's
a roof deck at the corner house at 830 25th Street,
which has been a constant source of noise not only to
me but to other neighbors in the immediate hearing
area. I feel very strongly that a roof deck -- that
creation of additional roof decks is, again, something
that is not consistent with the standards that are
outlined for granting special exceptions. I have no

further comments unless the Board has additional

questions.

CHAIRPERSON GRIFFIS: Thank you, Mr.
Falon.

Mr. Gell, cross? Mr. Gell, before you
start, let me just go -- did you have a comment on

some of the testimony?

MR. McGETTIGAN: Yeah. I just wanted
since the Chair is questioning Mr. Falon to note that
the Foggy Bottom Overlay was put in by Zoning
Commission Order No. 714 and a lot of the purposes and
thoughts of the Zoning Commission are in that order
and we would refer you to read it.

CHAIRPERSON GRIFFIS: Good. In fact, Mr.
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Gell opened in his statement citing 714 and has said
that he is going to put it into the record. He's
buying the copies and there's a round for everybody.
Okay. What else? Mr. Gell, how many questions do you
have on cross?

MR. GELL: Just a few.

CHAIRPERSON GRIFFIS: Good.

MR. GELL: I would like to show Mr. Falon
a couple of photographs and I think you have them. If
not, I'll be glad to supply them to the Board.

CHAIRPERSON GRIFFIS: To what end?

MR. GELL: These are pictures from across
the street just to the east. Across the street just
to the east. Probably directly in front of Mr.
Falon's house. He can tell me whether that's
accurate.

CHAIRPERSON GRIFFIS: All right. We'wve
got to go fast. Do you know where those are?

MR. FALON: Yes, I do.

CHAIRPERSON GRIFFIS: Are they across the
street?

MR. FALON: They are from the north side
of Eye Street --

CHAIRPERSON GRIFFIS: Excellent.

MR. FALON: -- directly opposite my house.
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CHAIRPERSON GRIFFIS: Good enough. Mr.
Gell.

MR. GELL: Yes. The question obviously
from this one where 2506 is the corner house.

MR. FALON: 2508. The white house is
2508.

MR. GELL: Yeah, 2508 does obscure the top
of Mr. --

CHAIRPERSON GRIFFIS: 2508 is here?

MR. FALON: Yes, in this wview it does.

CHAIRPERSON GRIFFIS: Okay.

MR. GELL: Now, this one is a little bit
further west. Could you show me exactly where you
think you would see the roof deck if one were in that
picture as we have proposed it?

MR. FALON: I didn't suggest that one
would see the roof deck. I suggested that one would
see the third floor addition which would be plainly
vigsible from this angle taken across the street, as
well as the closer angle that's in my submission as
Exhibit A.

CHAIRPERSON GRIFFIS: Indeed.

MR. GELL: Am I right in saying that you
can barely see the third floors that are there now on

the other two houses?
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MR. FALON: You can see them. Exhibit B
in my submission you can see them if you stand
directly across the street.

MR. GELL: You can see them but what
portion of them can you see?

MR. FALON: It looks as i1f I could see
from this photograph the top of the windows that are

some feet down from the roof of the third floor

addition.
MR. GELL: So right about here?
MR. FALON: Something like that, vyes.
MR. GELL: It's about a third of the way
down?

MR. FALON: I can't give you an opinion.

MR. GELL: All right. And if you only see
a third of the way down on there, how would you be
able to see the roof, the third floor?

MR. FALON: The third floor would be
vigible from the side plainly in this view supplied by
Mr. Gell. And the side of the third-floor addition
would be plainly visible. This is a smaller
perspective than essentially the same more enlarged
perspective in Exhibit A in my submission.

CHAIRPERSON GRIFFIS: Okay. Good. Mr.

Gell.
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MR. GELL: If there were a house in that
vacant lot, would you be able to see the roof deck --
would you be able to see the third story at all?

MR. FALON: I can't speculate.

CHAIRPERSON GRIFFIS: Okay. Next
question.

MR. GELL: Is there any place in the
overlay regulations that state or refer at all to a
two-story house?

MR. FALON: Not to my knowledge.

MR. GELL: Was there anything in any of
the discussion that lead up to the final regulations
that you found that refers to a two-story house?

MR. FALON: I can't express an opinion on
that because I haven't reviewed those materials.

MR. GELL: Is there anything that refers
to the two-story character is the district?

MR. FALON: Not that I'm aware of.

MR. GELL: Would you be willing to admit
that there are places in Foggy Bottom where under the
Foggy Bottom Overlay District regulations a third
story might not be permitted even if one were
permitted here and were found to be satisfactory and
that there could be other situations where it would

not be?
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MR. FALON: I'm sorry. I don't
understand.

CHAIRPERSON GRIFFIS: To be hypothetical?
What are you getting to, Mr. Gell? 1Is there a zoned
district under the Foggy Bottom that wouldn't allow a
third story?

MR. GELL: What I'm getting to is that Mr.
Falon has said that you have to give some meaning to
the language.

CHAIRPERSON GRIFFIS: Right.

MR. GELL: And clearly the language does
have meaning and it might apply to some situations
even if it doesn't apply to this one.

MR. FALON: Certainly the general language
about the more restrictive superseding the less
restrictive could apply to multiple situations.

MR. GELL: I'm not even talking about
that. I'm talking about the question of harmony, of
the scale, of the rhythmic.

CHAIRPERSON GRIFFIS: I think that's going
far afield in terms of speculation and hypothesis.
Frankly, I don't even understand it so it wouldn't
have much value in deliberation now, will it?

MR. GELL: The point is if he can conceive

that it is possible and he's really undercut his
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argument that the regulations have no meaning unless

you deny this application. That was the only thing.

CHAIRPERSON GRIFFIS: Good. Excellent

closing. Any other questions?

MR.

GELL:

Excuse me one second. Is your

house the same level as the house next to you on the

west? That would be,

MR.

MR.

MR.

MR.

MR.

MR.

of Mr. Falon.

FALON:

GELL:

FALON:

GELL:

FALON:

GELL:

what, 25067

Yes, it is. The same height.
The roof line.
Yes, it is.
And it's a two-story house?
Yes, it is.

That concludes my questioning

CHAIRPERSON GRIFFIS: Anything elgse?

MR.

questioning.

GELL:

No. I said that concludes my

CHATIRPERSON GRIFFIS: Oh, I'm sorry. I

missed that whole point looking at the next date.

MR.

Mr. Jeffries heard me.

GELL:

I said it too softly but I know

CHAIRPERSON GRIFFIS: I was trying to

interpret what that reaction was in my peripheral

vision. Very well.

Ms.

(202) 234-4433

Tyler,

Thank you very much.

do you have any quick cross
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examination or questions of Mr. Falon? Okay.

Mr. Falon, thank you very much.

Appreciate your patience with us and all our
questions.

Mr. Gell, how long do you need for a
closing today? Oh, I'm sorry. We need to do
testimony. Good. We're going to take five minutes.
You can get ready and we're going to call persons to
give testimony. For clarification, of course, we're
on our morning schedule. It's 1:15. We're going to
take a lunch break also when we come back.

Mr. Gell, how long do you need for closing
remarks, three to five minutes?

MR. GELL: I think it will be less than
that, vyes.

CHAIRPERSON GRIFFIS: One and a half. I'm
going to put the clock on and it's going to buzz. All
right. We'll be back in five minutes. For the
afternoon cases, we are going to get to them very
quickly but I assure you it's not before calling the
afternoon session at 2:00 so if that helps peoples'
schedules we will get through our entire afternoon
schedule before 6:00 but we won't be starting anywhere
before 2:00.

(Whereupon, at 1:17 p.m. off the record
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until 1:29 p.m.)

CHATIRPERSON GRIFFIS: You ready, Mr. Gell?
You've got a minute and a half. Minute and 25. For
the ANC and also Mr. Falon, Mr. Gell had cited Zoning
Commission Order No. 714. There's going to be copies
available before you leave today so just go into the
office next door. The Board has copies, Mr. Gell. We
are releasing you of your obligation of making all
those copies.

MR. GELL: I was looking forward to doing
it using your Xerox machine.

CHAIRPERSON GRIFFIS: We saved you the
trouble. Let's go.

MR. GELL: I think really enough of the
substance has been heard. I think you've kind of seen
the kinds of issues that we've had to deal with. I
would just end by saying you want to attract couples
into neighborhoods that are willing to spend a lot of
money to fix up their houses.

CHAIRPERSON GRIFFIS: My morning has been
so long already.

MR. GELL: Do you want to take witnesses?

CHAIRPERSON GRIFFIS: Yeah, I need to take
testimony. Absolutely forgive me. I'm getting

through all this all too quickly.
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MR. JEFFRIES: You don't have to repeat
what you just said when you come back up.

CHAIRPERSON GRIFFIS: Good. Let's go to
anyone that's giving testimony today in regards to
Application 17204. Let's come forward at this point.
Is there anyone else? Any other persons present to
give testimony either in support or in opposition?
Very well. Forgive me. I did not mean to go so
quickly over this. Of course, you are familiar. You
just need to state your name and address for the
record.

MR. TYLER: My name is Geoffrey Tyler. I
live in Foggy Bottom at 949 25th Street, N.W. I've
lived in that house and the one next door for close to
40 years. I'm a past president of the Foggy Bottom
Conservancy. I'm fairly familiar with these matters.

I just have a few points to make, Mr.
Chairman. One is that, as a matter of fact, the way
this request has come to the BZA it first came as a
request for a number of variances. Secondly, it came
in revised form asking for a special exception. Not
under the general provisions of 304.1 but under the
special provisions of 223.1 which deals with rear
yards.

In each of these steps backwards the level
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of difficulty with which the BZA normally grants the
relief requested is decreasing. Now, this has some
relevance because I believe that the provisions of the
overlay district override the provisions of 223.1.

The overlay provisions are fairly specific on this.
They say in 1523.1, and I paraphrase, "Any addition
shall not be permitted unless in conformance with the
requirements of the underlying R-3 district."

Now, the R-3 district is quite clear about
rear yards. It must be a rear yard of 20 feet.

You're asking for a special exception under 223.1 that
allows a rear yard of 15 feet which will apply to
1523.1 -- the relief from 1523.1.

Now, to me the provisions of 1522.3 which
say where there is a conflict between this chapter and
the underlying zoning the more restrictive provisions
of this title shall govern. Quite clearly that
implies, at least to me, that the provisions of
Chapter 1521 are in some respects more restrictive
than the general provisions in the rest of the
regulations.

I believe that specifically prevents the
granting of a restriction under 223.1 that would
permit an addition not to be inconformity with the

underlying provisions of R-3 as specified in the
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overlay provision.

I don't think that the Zoning Commission
put in this provision of overriding in any frivolous
manner. Obviously not. They put it in for a purpose.
I believe that one of the purposes -- the kinds of
purposes that they were considering when they included
this in the overlay provisions was precisely the one
that is being dealt with here.

In other words, you can't get past the
requirements of Chapter 1521 and, in particular, 23.1
by using another part of the Zoning regulation to do
it. I presume, of course, it is possible in 301.4 or
301.3, the ones that deal with special exceptions or
variances.

I doubt very much myself whether the way
in which this application has been put to the Board
that they would meet the test of either the waiver
provisions or the special exception provisions. The
applicant has acted as if it's just a simple thing of
being able to reduce the rear yard provision by five
feet less than it should be without any question as
long as it doesn't affect the immediate neighbors.

I don't think that was the intent and
purpose of the Zoning Commission when it created the

overlay district for historic preservation purposes
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really and put in this provision here. 1Indeed, I
think it's relevant that the overlay provisions
themselves specifically talk about rear yards and the
need to maintain them.

Now, I'm not saying that the BZA might not
if it were asked to under the variance provisions or
the special exception provisions come to a decision
that they should do that. That's obviously a decision
of the Board. But I don't think it should be a
decision of the Board not to consider it on those
grounds but to allow it to get through on the much
less restricted provisions of 223.1. I think this is
a very important point. It's a legal point but it's
one that hasn't had much discussion here in the open
hearing and I think it should have a discussion
because it comes down to what intent and purposes are
of the overlay provisions. That was one point.

The second point has to deal with the
historic preservation site. It's one unfortunately
the BZA isn't very often expected to do anything -- to
have anything to do with historic preservation. In
the case of the overlay provisions, for better or
worse, you have an obligation to do so because the
application as laid out in the purposes of Chapter

1521 is to protect the historic district.
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And I think it's relevant, therefore, to
look at the history of preservation decisions that
affect the 2500 block, particularly on the south side
of the 2500 block of Eye Street and what decisions
have they made.

First of all, there's one decision that
was not made, the third-story addition on 2514 was
made before it was a historic district. It was never
considered by anyone. It was a pure matter of right
partial third-story addition. But it certainly wasn't
approved in any sense in terms of historic
preservation.

The second historic preservation that came
up had to deal with a small house at the bottom of the
street 1530 where the owner wanted to add -- 2530 Eye
Street. The owner wanted to add an addition with a
high steeple roof.

CHATIRPERSON GRIFFIS: What happened to
that?

MR. TYLER: The Preservation Review Board
refused to accept it. They said the roof must be kept
flat and no higher than all the other roofs on the --

CHAIRPERSON GRIFFIS: So what you're
getting to is we need to look at the historic

decisions that create the context for the historic
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level of this area which is part of Chapter 15 in the
overlay. Is that correct?

MR. TYLER: Well, vyes, but, please, Mr.
Chairman, might I make one quick point?

CHAIRPERSON GRIFFIS: You have a minute
left.

MR. TYLER: Two houses down, 1516 was
specifically considered by the Preservation Review
Board and they refused to permit it and only did so on
the basis that it would be completely invisible from
Eye Street. The fact that they made a mistake is not
essential but the decision was that the roof line
should be maintained. I happened to bring along --

CHAIRPERSON GRIFFIS: If you are going to
submit it into the record, it goes down to staff.
We're going to need copies. You don't need to get up.
Just have a seat and show it to us.

MR. TYLER: A flat roof line along the
whole street.

CHAIRPERSON GRIFFIS: Okay. You indicated
in that photograph you're holding up it's illustrated
a flat --

MS. TYLER: We need it back.

CHAIRPERSON GRIFFIS: Not if you're

submitting it into the record. Let's send it back.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

169

Send it back. You've indicated it's a flat -- very
well. Mr. Tyler, persons giving testimony are given
three minutes. You're onto seven minutes so I would
ask you to sum up a little bit. The first question,
of course, we are --

MR. TYLER: Let me make quickly one other
point.

CHATIRPERSON GRIFFIS: Indeed. My
question, Mr. Tyler, on your second point is what
would preservation tell us to do on this property then
based on now the circumstances of which you've
established?

MR. TYLER: Well, Mr. Chairman, I don't
know but quite truthfully I believe that your decision
in a sense is very heavily dependent upon what the --

CHAIRPERSON GRIFFIS: I understand your
point. You're saying that we actually have
jurisdiction of the historic overlay but looking at
the design in the historic context so you are
presenting that. You are giving that to us.
Certainly you would have an idea of how we would make
a decision or, based on the precedent that you're
establishing, what would our decision be?

MR. TYLER: Well, I can speak personally

in what I believe the Review Board should do. One
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would be if there is any third story it should be one
that is completely invisible from the street as they
intended with their earlier decision.

Secondly, that they shouldn't have a roof
deck on it with people walking out on the roof on
historic houses in the historic district drinking beer
is pretty old and throwing the cans out. I don't
think that's historic preservation in my view.

CHAIRPERSON GRIFFIS: It is pretty old.
Isn't it kind of historic? Okay. Third point.

MR. TYLER: The third point is we'wve had
a number of points made about what the Review Board
staff feels about this. I'm happy with evidence that
is third hand, second hand.

CHAIRPERSON GRIFFIS: Okay.

MR. TYLER: That seems to me to be another
reason for the Board wishing if it were possible to
have the Review Board's decision on the
appropriateness before the end.

Finally, there was discussed, I think, by
you, Mr. Chairman, about the relevance of a completely
new building. Now, what we're dealing with here is an
existing building and 1523.1 talks about additions to
existing buildings. I mean, a completely new building

is always a problem in a historic district. The
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Review Board --

CHATIRPERSON GRIFFIS: Okay. You're too
far along. All I was trying to do was establish what
we set the scale at. I don't care if you're looking
at a new building or additions to a new building.
We're being told the overlay gives us the scale. You
tell me where it is. That's why I was asking.

MR. TYLER: The scale I believe is the
even roof line along Eye Street that the Review Board
has said.

CHAIRPERSON GRIFFIS: Good point.

MR. TYLER: That's all I have to say, Mr.
Chairman.

CHATIRPERSON GRIFFIS: Thank you very much,
Mr. Tyler. Very well done. Don't go too far. Have
a seat. Questions? Mr. Tyler, could you sit back
down, please.

MR. TYLER: Sorry.

CHAIRPERSON GRIFFIS: Ms. Miller.

MS. MILLER: If this Board were to approve
the application as presented to us, it still has to go
to HPRB after this. 1Isn't that correct?

MR. TYLER: Yes.

MS. MILLER: And does not HPRB have the

authority to require changes consistent with a
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historic district?

MR. TYLER: Yes, it's quite true. If I
can say that a third story is completely impossible in
their view, that's their privilege.

CHAIRPERSON GRIFFIS: Other questions from
the Board? Mr. Jefferies, Mr. Mann? Excellent.
Cross? Mr. Gell, any guestions?

MR. GELL: No questions.

CHAIRPERSON GRIFFIS: Mr. Falon, any
cross?

MR. FALON: No.

CHAIRPERSON GRIFFIS: Does the ANC have
any cross, Ms. Tyler, of Mr. Tyler? Do you have any
cross? No? Okay. Mr. Gell, I think we're ready for
you. Last word.

MR. TYLER: Mr. Chairman, I'm taking your
request to finish as soon as possible to literally.

CHAIRPERSON GRIFFIS: Oh, no. I'm sorry.
I wasn't clear. You're all set. He had no guestions.
Thank you for putting yourself up for that.

Mr. Gell, closings. I've given away most
of your time so 60 seconds.

MR. GELL: One of the points -- we have
made several points on the legal end and I would like

an opportunity to respond to Mr. Falon and Mr. Falon's
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letter and the other letters in writing and I assume
the Board will allow me to do that.

The BZA has to look at the scale as it
exist, not as somebody would like it to have been. If
it's a three-story area and originally it was two
stories, then I think the BZA is looking not at what
was there historically but at the rhythmic pattern of
the neighborhood, of the harmony. Those are the
elements of 1523.

Mr. Falon was kind enough to admit that,
in fact, the Zoning Commission never mentioned that
this was a two-story neighborhood and it's not.
Clearly there are many three-story and much higher
buildings around it. The houses right next door are
three-story houses. The houses on the other side are
three-story houses. I think this house might look a
little silly if it didn't have a third story but
that's for the BZA to determine.

The third story was there at the time the
Zoning Commission made it's decision. The Zoning
Commission could have said more. It could have said
that we want to return to two story and every chance
you get make sure that you don't allow a third story.
They didn't do that. They knew that on this block, on

the south side of Eye Street, there were several
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three-story buildings including at least in one case
the third story.

A third story was permitted in the house
next door after that by the Historic Preservation
Review Board and it was permitted to be placed forward
of where we are going to have ours, some 14 feet I
believe. It seems to me that in considering the
impact of 1523.1, and I don't say that you should
ignore it. 1I've never said that but I think if you
look at the harmony this house does fulfill that
harmony.

Finally, this is a very nice family that
wants to do something nice. I think Mr. Griffis was
correct in saying this brings the neighborhood more
into conformity, not less into conformity because they
are converting a student residence, many chopped up
rooms and so forth, into a single family house.

I might also say that the ANC knows very
well if you throw enough weight at a young couple that
doesn't have all the resources in the world that you
probably can force them to back down. Maybe force
them to sell. Maybe force them out. This has already
cost Mr. Donnell $20,000 to $30,000 that he never
anticipated spending on this project.

If you throw enough weight, and there's
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more to come, we can expect that Richard Nettler is
going to provide us with some additional work and time
and so forth that isn't going to be recouped. You can
win and you can maybe send a message to anybody else.

I don't think that's what the BZA is
about. Not sending messages but respecting the new
families to live in neighborhoods to fix up their
houses and to have a reasonable opportunity to
increase the living space if it's needed. In this
case I think we've shown that it is. I would urge you
to keep those in mind as you consider this and I'll
stop there.

CHAIRPERSON GRIFFIS: Thank you very much,
Mr. Gell. Appropriate words for closing for certain.
As I look at this clearly we're not going to do a
bench decision today. We are going to keep the record
open. I don't often keep the record open very
generally and limitedly. I hope that doesn't cause
you concern, Ms. Tyler, because I'm keeping the record
open for your submissions. I'm not going to be that
specific.

I'm going to be specific on exactly what
I want submitted but I will be fairly flexible in
accepting other things. That means very specifically

from the party, Mr. Falon, from the ANC, and from you,
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Mr. Gell, the record is not left open for additional
letters or petitions or anything of that nature.

Come forward and have a seat, Ms. Tyler.
As I look at this, we have some very critical aspects.
First of all, I'll take all the submissions. Let's
not worry about the schedule because Ms. Bailey will
tell you exactly when things are going to be done and
when responses are going to be done. Let me lay it
out here and Board members can comment.

The three pieces, first of all, a
briefing, just a reiteration on the garage, whether it
counts for lot occupancy and how that calculation is
done. Also, just going to the special exception, the
test, whether this would, in fact, impair the light
and air use and integrity. Let's just reiterate those
if you want.

The aspect of the 223 gpecial exception
which is critical in addition to that piece is how the
overlay fits into either the review of a special
exception or 223 in the overlay district. I do not
hear any compelling evidence. Mr. Falon actually in
his presentation indicated that special exceptions and
variances were allowed to be brought so I don't think
we're in a huge legal decision making on whether it is

appropriate to bring an application or not.
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Now, the important piece to it is how does
the overlay inform or should inform this Board in
reviewing this specific special exception. Actually,
that's it for me. What else do people have?

MS. MILLER: I would just add that in
looking at the overlay there was one provision that I
was asking questions about and it seems to me that
this would go into the special exception analysis in
addition to, or could go into the special exception
analysis in addition to the light, air, and privacy.

CHAIRPERSON GRIFFIS: 1521.

MS. MILLER: And that would be 1521.3.
Right.

CHAIRPERSON GRIFFIS: Right. I'm taking
the whole overlay. Obviously there's two sections of
that, 1521.1(a), I think it is, and 1523.1.

MS. MILLER: I just mean when you asked
them to make their analysis with respect to light and
air and I would add those provisions as well in their
analysis. I would suggest it. It looks like it very
well would apply. 1521.3(a) (2) which you've been
discussing, Mr. Gell, anyway, the characteristics of
the low-scale harmony of rhythmic town houses.

MR. GELL: Right.

MS. MILLER: Then Mr. Falon made reference
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to one other provision in here.

MR. FALON: 1521.3(Db).

CHAIRPERSON GRIFFIS: 1521.

MS. MILLER: 1521.3(b). Correct. Okay.

MS. MONROE: Mr. Chairman, an I step in
here one second and point out that 1522 is pretty
crucial here, too. No one has even mentioned that
should be looked at. I just had to say that. It's
important, too.

CHAIRPERSON GRIFFIS: Right. Critical.
In my statement, and I think Ms. Miller is agreeing,
obviously now we've heard from Office of the Attorney
General, we need to understand your perspectives of
how the Board deals with the overlay in reviewing the
special exception criteria. The overlay is going to
inform us. We're obviously in overlay. No one
refutes that. Okay. Anything else? Do we want to
require a 50-page memo from the Office of Planning to
give them something to do? Oh, my mike is on. I've
got to watch that.

MS. MILLER: I just want to say in case of
any confusion whatsoever that in light of the
Chairman's remarks and the Attorney General's reports
that you should look at the overlay totally as a whole

and not be limited to the provisions that I threw out.
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CHAIRPERSON GRIFFIS: We better stop
talking here or we'll have more confusion. Okay.
Very well. We'll set this for decision making on
the --

MS. BAILEY: January 4th, Mr. Chairman.

CHAIRPERSON GRIFFIS: We'll set this for
decision on the 4th of January.

MS. TYLER: Mr. Chairman, if I may have a
question. We will not be getting the transcript until
two weeks from now which means approximately the 15th
of December which means -- and then some of us have
Christmas in between.

It will not be possible between the 15th
of December, as far as I know in my experience on the
ANC, to have an ANC meeting between the 15th of
December and the 4th of January so I would beg you to
please -- I know it's an inconvenience for everybody
but I can say it is not the fault of the ANC.

CHAIRPERSON GRIFFIS: It is a big
inconvenience actually. We're going to go to February
1st. Let's back off then, Ms. Bailey, of what we need
and when it should be submitted.

MS. BAILEY: Mr. Chairman, just a couple
of other things. We are expecting a report from ANC-

2A. You did mention that but I just wanted to make
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sure that it's clear on the record that we are
expecting a report from ANC-2A.

MS. TYLER: A resolution.

MS. BAILEY: A resolution from ANC-2A and
also the photographs of the model.

CHAIRPERSON GRIFFIS: Right. Thank you,
Ms. Bailey.

Board members, the 18th of January. How
does that sound? We would call for a special public
meeting.

MR. JEFFRIES: Yes. I would not be in
favor of going into February.

CHAIRPERSON GRIFFIS: Mr. Falon, any
difficulty in meeting that date?

MR. FALON: Which date, sir?

CHAIRPERSON GRIFFIS: The 18th.

MR. FALON: I think that should be all
right.

CHAIRPERSON GRIFFIS: Okay. Ms. Tyler?

MS. TYLER: Well, I haven't looked at the
calendar but we need an ANC meeting and after the ANC
meeting the submission has to be prepared. Now, we
don't have secretaries. We don't have assistants. We
don't have anybody.

CHAIRPERSON GRIFFIS: Somehow ANCs do it,
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Ms. Tyler. Somehow it all happens.

MS. TYLER: I know. I agree it has
happened to us for 20 years until we finally were
pushed out into Bethesda. I mean, you know, you have
mentioned --

CHAIRPERSON GRIFFIS: You know what would
be worse? If -- well. Mr. Gell, any difficulty with
the 18th having the decision?

MR. GELL: Obviously we would like it
sooner. I think the ANC can get their act together.
They've got to make a decision by the 15th of December
anyway. I don't see why they need the additional --

CHAIRPERSON GRIFFIS: Let's go with the
18th.

MR. GELL: I'll go along with the 18th.

MS. TYLER: Sir, we don't have the
transcript. Mr. Gell keeps repeating things that are
wrong. We cannot -- that gives the ANC something
totally unimportant.

CHAIRPERSON GRIFFIS: Ms. Miller wants to
give you a message to give to us. Ms. Bailey, what
are we looking at?

MS. DOROTHY MILLER: Our meeting in
January is the day before that -- the day after that.

MS. BAILEY: Mr. Chairman, January 7th.
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MS. TYLER: Excuse me but our meeting is
the day after that. The ANC meeting is the day after,
the 19th.

MR. GELL: Mr. Chairman, they don't have
to wait --

MS. DOROTHY MILLER: We have a whole new
group of commissioners coming in and they have to be

sworn in and we can't have a meeting and I have to

notify the --
CHAIRPERSON GRIFFIS: On the 2nd, right?
MS. DOROTHY MILLER: I beg your pardon?
We have a whole -- 50 percent of our commissioners

will be new and they have to be sworn in.

CHAIRPERSON GRIFFIS: On the 2nd they will
be sworn in?

MS. DOROTHY MILLER: Yeah, but the problem
is we have to have a meeting and I have to notify
everybody as well and our meeting in January is
scheduled for --

CHAIRPERSON GRIFFIS: How do you handle
the big cases if you can't handle a small special
exception?

MS. DOROTHY MILLER: This was screwed up
from the beginning.

CHAIRPERSON GRIFFIS: Whatever it's been,
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it's been that way for months.

MS. DOROTHY MILLER: Mr. Griffis, it was
their own doing. We cannot pick up their own doing.
It was their own doing. I mean, why is it put on the
ANC?

CHAIRPERSON GRIFFIS: It isn't. You are
asking to participate at this level. We are bending
over backwards to make sure that you guys can get what
you need.

MS. DOROTHY MILLER: You see, I expect
that.

CHAIRPERSON GRIFFIS: Listen. Let me be
straight with you. This Board's procedures and
schedule can't be based on a specific ANC and whether
they can do it or not do it. We wouldn't get anything
done.

MS. TYLER: But it certainly should not be
based on somebody crying who bought a small lot and
wants a shoehorn.

CHAIRPERSON GRIFFIS: That has nothing to
do with what we decide here. Nothing. If you don't
understand that, I'm not sure why we are even spending
more time.

MS. TYLER: Excuse me. I only understand

that we cannot cope with this without sleep.
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CHAIRPERSON GRIFFIS: I've got four more
cases, Ms. Tyler. 1I'm sorry.

MS. TYLER: I apologize for that but it's
not our doing. This is the first applicant who
treated us this way in our community and it is hurting
the Foggy Bottom Overlay.

CHAIRPERSON GRIFFIS: And I understand.
Ms. Bailey, the 18th.

MS. BAILEY: Yes, sir. January 18th, the
decision at a special public meeting. January 7th for
the submissions. Responses, ah. Responses by the
13th of January, Mr. Chairman?

CHAIRPERSON GRIFFIS: That would be fine.
Let's take it one at a time, Mr. Moy.

MS. BAILEY: Just to reiterate, Mr.
Chairman, the decision would be scheduled for January
18th, 2005. The submissions are due by January 7th,
2005. The responses will be due by January 13th,
2005.

CHAIRPERSON GRIFFIS: Everyone clear on
the dates? Questions on procedure? Ms. Miller.

MS. MILLER: I want to know could you tell
me is there a December ANC meeting?

MS. DOROTHY MILLER: It's the 15th.

MS. MILLER: December 15th?
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MS. DOROTHY MILLER: Right. And they are
already loaded.

MS. MILLER: Okay.

CHAIRPERSON GRIFFIS: You need a
microphone on. December 15th?

MS. DOROTHY MILLER: The 15th and we are
already loaded.

CHATIRPERSON GRIFFIS: I know.

MS. DOROTHY MILLER: We can't get anything
else on the agenda.

CHAIRPERSON GRIFFIS: Well, if this is a
priority, it will get on there, right?

MS. DOROTHY MILLER: In Foggy Bottom
everything is a priority.

CHAIRPERSON GRIFFIS: Indeed. It is here,
too. Mr. Falon.

MS. DOROTHY MILLER: We'wve got the Luzane
Apartments coming in. We've got five new apartment
buildings coming. We're got George Washington with
three things.

CHAIRPERSON GRIFFIS: And we're probably
going to see it all.

MS. BAILEY: Mr. Chairman.

CHAIRPERSON GRIFFIS: Let me give Mr.

Falon an opportunity.
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MR. FALON: Just a question of
clarification. The submissions that are due on
January 7th are from all parties and then on the 13th
all parties have the opportunity to submit responses
to the submissions that are made on January 7th.

CHATIRPERSON GRIFFIS: Correct. And that
is an excellent point to bring up. Everyone when you
submit something in, everything you submit into the
record is going to be served by everyone else so, Mr.
Falon, you obviously are sending it to the ANC and
Mr. Gell. Mr. Gell, likewise.

If you don't know where to serve or how
you want to be served, you need to do that before you
leave the room or outside the room before you leave
the building. I do not anticipate any complaints of
not being served or not. That is exactly right, once
you are served by the 7th, you don't have to wait to
get your stuff done.

Get it in there and then we are going to
see responses. All that is going to be put together
and it's delivered to the Board. The Board picks it
up. On the 18th is a public meeting. It's not a time
for any additional testimony. We will be deciding
this application on that date.

MR. FALON: Is there a time scheduled on
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the 18th?

CHAIRPERSON GRIFFIS: On the 18th I don't
believe -- we do our public meeting in the morning.

It will be in the morning. The schedule will be
published. You can easily once we set it call in or
look at it online. It will also be published there.

MS. DOROTHY MILLER: I think that's the
same time that my appeal of the Zoning Administrator's
issuing illegally.

CHAIRPERSON GRIFFIS: The 18th?

MS. DOROTHY MILLER: I think it is.

CHAIRPERSON GRIFFIS: Should we cancel our
day?

MS. DOROTHY MILLER: I'll double check but
it seems to me it's the middle of January that my
appeal -- that they issued a commercial permit.

CHAIRPERSON GRIFFIS: I don't understand
the point. What's the point?

MS. DOROTHY MILLER: The point is that I
would have two things that day. I also have something
else that the ANC has to take up.

CHATIRPERSON GRIFFIS: And we have those
two and probably four more.

MS. DOROTHY MILLER: Well, it becomes

before the BZA.
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CHAIRPERSON GRIFFIS: I don't understand
what you're saying. So we shouldn't decide it on the
18th?

MS. DOROTHY MILLER: I filed a complaint
against the Zoning Administrator illegally awarding a
permit.

CHAIRPERSON GRIFFIS: That doesn't concern
me. We shouldn't hear this case on that day?

MS. DOROTHY MILLER: No, I'm not saying
that. I'm just saying you've got another case for us.
CHAIRPERSON GRIFFIS: Oh, okay.

MS. DOROTHY MILLER: On the same day.

CHAIRPERSON GRIFFIS: Okay.

MS. DOROTHY MILLER: You'll just have me
twice you lucky man.

CHAIRPERSON GRIFFIS: I'm excited already.
Okay. Anything else procedurally that I can answer?
Everyone clear? You should be clear.

MS. MILLER: I think there was an
outstanding question about the transcript. My
understanding is that the ANC meeting is December 15th
and Mr. Moy could probably address this. Normally I
think the transcripts might be available in two weeks
but they can be gotten on an expedited basis which is

just a few days, I think. Is that correct, Mr. Moy?
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Ms. Tyler, if you do -- I'm not trying to give you any
advice but even before your ANC meeting you'll have an
opportunity to share that transcript with others and
with your attorney.

MS. TYLER: We are not going to be able --
we are already at a disadvantage. We will not be able
to testify. We are only able to --

CHAIRPERSON GRIFFIS: Do you understand
her point when the transcripts are going to be ready?

MS. TYLER: January 15th is a Saturday so
it cannot be our ANC meeting. There must have been a
mistake on that.

CHAIRPERSON GRIFFIS: That's right. We're
done with that. Ms. Miller just make a point of when
you can get your transcript. I hope you heard that.
Also, for serving on all the parties and all the
submissions, of course 20 copies are required, one
original with copies. Make sure that all those are
submitted in. That does not include what you serve on
everyone else or something of that nature.

Good. Ms. Bailey, anything else for the
rest of this morning?

MS. BAILEY: No.

CHAIRPERSON GRIFFIS: Excellent. If

there's no other business for the morning session of
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the Board of Zoning Adjustments, I would conclude our
morning session and we'll take a short lunch recess.
At the conclusion of the morning session I think we
are going to need 35-minutes. We'll recall the
afternoon session at 2:35.

(Whereupon, at 2:04 p.m. off the record

for lunch to be reconvened at 2:35 p.m.)
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A-F-T-E-R-N-0O-O-N S-E-S-S-I-0O-N
2:52 p.m.

CHAIRPERSON GRIFFIS: Good afternoon,
ladies and gentlemen. Let me call to order the
afternoon session of the Board of Zoning Adjustment.
It is the 30th of November, 2004. I am Geoff Griffis,
Chairperson. Joining me today is Vice Chair Ms.
Miller.

Representing the National Capital Planning
Commission is Mr. Mann. Representing the Zoning
Commission with us this afternoon is Mr. Jeffries.
Also with us from the Office of Zoning on my very far
right, Ms. Bailey, and Mr. Moy closer, and the Office
of Attorney General is here with us, Ms. Monroe.
Copies of today's hearing agenda are available to you.

We have given you ample time to review
that schedule so hopefully you are seeing what we are
going to get done this afternoon. Let me just say
that we do appreciate everyone's patience. We had a
very large, long, overdue, overrunning, delaying
morning session so we are going to get right into our
afternoon. I'm going to run through this very
quickly.

However, there are some very important
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things in terms of our opening. All proceedings
before the Board of Zoning Adjustment are recorded.
They are recorded in two fashions, the court reporter
who is sitting on the floor to my right and we are
also being broadcast live on the Office of Zoning's
website.

Attended to that there are several things.
I ask that everyone turn off cell phones and beepers
at this time so we don't have that disruption the
proceedings.

Also, before coming forward to give
testimony to the Board, I would ask that you fill out
two witness cards. Witness cards go to the reporter
prior to coming forward to address the Board. When
addressing the Board you will just need to state your
name and your address for the record and then you can
proceed with your testimony.

The order of procedure for special
exceptions and variances is as follows: First, we
will hear from the applicant and the presentation of
their case and any witnesses. Second, we hear any
Government reports attended to the application. Third
will be the Advisory Neighborhood Commission.

Fourth would be persons or parties in

support of the application. Fifth would be persons or
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parties in opposition to an application. Sixth,
finally, we'll hear again from the applicant any
closing remarks or rebuttal testimony that they may
have to offer.

Cross-examination of witnesses is
permitted by the applicant and parties in a case. The
ANC within which the property is located is
automatically a party in the case and, therefore, also
will be able to conduct cross-examination.

The record will be closed at the
conclusion of these hearings except for any material
that the Board specifically request and we will be
very specific on what is to be submitted into the
record and when it is to be submitted into the Office
of Zoning for our deliberation and review.

The Sunshine Act requires that this Board
conduct its proceedings in the open and before the
public. This Board may, however, which would be
consistent with the Sunshine Act and its rules and
procedures, enter into executive session. Executive
session is used for reviewing the record and/or
deliberating on a specific case.

The decision of this Board in all cases
before us, all of which are fashioned as contested

cases, they must be based exclusively on the record
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that is created before us. Therefore, we ask several
things.

First of all, anything that you want us to
deliberate and decide on be put into the record either
orally today or in written fashion. Secondly, this
afternoon while you are here please do not engage
Board members in any conversation outside of the
record so that we do not give the appearance of
receiving information that is not on the public
record.

As I say, we are starting late. We fully
anticipate closing our afternoon session by 6:00
today. If that isn't going to happen, I will
obviously update the schedule and see when and how far
we extend into the evening.

At this time the Board will consider any
preliminary matters. Preliminary matters are those
which relate to whether a case will or should be heard
today such as request for postponements, withdrawals,
or whether proper and adequate notice has been
provided. We'll just stick to those specifics today.
We don't need to go beyond.

If you are not prepared to go forward with
a case today or you believe the Board should not hear

one of the cases that is one the schedule for this
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afternoon, now would be the time to come forward and
be seated at the table as an indication of a
preliminary matter.

Not noting any indication of preliminary
matter from the audience and applicants, I would ask
that everyone going to give testimony today, or
thinking about giving testimony, if you would please
stand and give your attention to Mg. Bailey. She is
going to administer the oath and swear you in.

(Whereupon, the witnesses were sworn.)

CHAIRPERSON GRIFFIS: Good. Thank you all.
Thank you, Ms. Bailey. Ms. Bailey, are you aware of
any preliminary matters for the Board's attention?

MS. BAILEY: No, Mr. Chairman. Not at
this time.

CHAIRPERSON GRIFFIS: Okay. Then why
don't we move ahead and call the first case of the
afternoon.

MS. BAILEY: Thank you, sir. That is
Application No. 17245 of Geoff and Sharon Kuck,
pursuant to 11 DCMR 3103.2, for a variance from the
lot area requirements under Section 401, a variance
from the lot occupancy requirements under Section 403,
and a variance from the rear yard requirements under

Section 404, to construct a new single-family detached
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dwelling in the R-1-B District at Premises 5144
Cathedral Avenue, N.W., Square 1439, Lot 21. Is Mr.
Kuck here?

CHAIRPERSON GRIFFIS: Ready to roll? Come
on up and have a seat. I'll have you introduce your
self for the record. Can you turn your microphone on?

MR. KUCK: My name is Geoff Kuck. I live
at 5144 Cathedral Avenue with my wife Sharon and my
son. Mike Cipriani is our architect of record who
will be speaking on my behalf. Any questions that I
may answer directly?

CHAIRPERSON GRIFFIS: Not vyet.

MR. KUCK: Okay.

CHATIRPERSON GRIFFIS: Let's move ahead.

MR. CIPRIANI: I'm Mike Cipriani, Geoff's
architect.

CHAIRPERSON GRIFFIS: Good spelling on the
name. We ought to note that for the record.

MR. KUCK: Thank you.

CHAIRPERSON GRIFFIS: Okay. What do you
need to tell us?

MR. CIPRIANI: Ladies and gentlemen of the
Board, Mr. Chairman, thank you for the opportunity to
present the Kuck residence. Essentially the Kuck's

have a single-story, about 1,000 square foot house on
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the property now and they wish to tear it down and
build a new house and reside in that house.

The house -- I'm sorry, the lot itself is
a nonconforming lot. It's under the 5,000 square foot
requirement of the R-1-B. It's only 3,700 square feet
now. That alone is a preexisting condition. If we
were to go forward, that's one reason we have to come
before you today.

Some of the other conditions are directly
related to the shape of the property. The shape is
sort of a knife edge or teardrop type shape where it
has a curving westward lot line where the westward lot
line meets the eastern property line. That condition
is shown on the middle board there.

These boards are direct representation of
what you have in front of you which was submitted with
exception of the colored board. That was prepared for
our ANC board meeting which basically shows the
existing conditions versus the new conditions a little
bit highlighted.

That teardrop shape we are having issues
with achieving a rear yard setback because we really
have a disappearing side yard creating really no rear
yard lot line itself easily identified. As a result

of the size of the property itself, we are going over
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-- we would like to go over the allotted 40 percent
lot occupancy coverage by three percent and the three
percent hopefully if it was a 5,000 square foot we
wouldn't have that problem.

The Kuck residence is the smallest lot in
the neighborhood. I believe the shape of the lot is
inherent to the property and it's an existing
condition which the owner inherited. What we are
asking to do I don't believe is a detriment to the
neighborhood. It's not creating a noise disturbance.

No additional traffic to the neighborhood.
We aren't disturbing any trees that are on the
property as a result of what we're doing. We are
doing our best to maintain the 8-foot rear yard
setback -- I'm sorry, side yard setbacks. We've
really done our best effort to chisel the shape of the
house not only in plan but also three dimensional
which is why we included the three dimensional images
here for you so it's not just a box that is set on the
property.

It's actually got some shape and scale to
it that is consistent with the characteristic of the
neighborhood. And taking advantage of the westward
view and the slope of the land that's there we believe

that what we've done is a good effort to maintain not
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only the zoning of the property but also of the city
plan for that area.

We presented before the ANC on November
3rd and after about an hour presentation they gave us
the unanimous decision six to zero full support of
what we're doing. We've included in our submission 10
letters from adjacent neighbors all of which were in
support for the Kuck's project as we presented it to
you today.

Only one of those neighbors was kind
enough to show up to the meeting and she was very
strong and vocal about her support for our property
and the project that we would like to do there.

I lost my train of thought.

CHAIRPERSON GRIFFIS: Nice neighbors
showing up at meetings.

MR. CIPRIANI: It was very nice of them to
bother to show up. I really appreciated that. One
thing that did come up was the height. Even though
it's not in the zoning application we are allowed
three stories. We are only going two stories above
the front door. One of the concerns of the
neighborhood was that they have these towering
structures that go up in their neighborhoods and our

property is only 32 feet above grade. The neighboring
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house to our east --

CHAIRPERSON GRIFFIS: That's right. It's
conforming to the matter of right height and stories?

MR. CIPRIANI: But the neighboring house
to the east would be approximately 22 feet taller than
our proposed structure.

CHAIRPERSON GRIFFIS: Okay.

MR. CIPRIANI: So I don't feel that we
would be towering over anybody. Most importantly, you
know, the Kucks really like living in Washington, D.C.
They want to continue to raise their family there.
They have a second child on the way and the reason
they're doing this is so that -- they bought the
house, what, six years ago?

MR. KUCK: About six years ago.

MR. CIPRIANI: About six years ago. They
are involved in the community. They love their
neighbors and their neighbors obviously like them and
they want to stay.

CHAIRPERSON GRIFFIS: That's of critical
importance to a zoning variance, loving thy neighbor.
Isn't that right, Mr. Jeffries?

MR. JEFFRIES: Absolutely.

CHAIRPERSON GRIFFIS: Good.

MR. CIPRIANI: They want to raise their
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kids in the District.

CHATIRPERSON GRIFFIS: Okay. Indeed.
Also, of course, we absolutely support that all being
residential residents of the District and it's an
important aspect. Let's get into very quickly if
you're finished.

MR. CIPRIANI: Yes. Thanks.

CHAIRPERSON GRIFFIS: Okay. I have a
quick kind of clarification question on this. 1It's
very clear to me -- well, first of all, a statement.
The existing structure has no bearing in this
application for my purposes and my opinion unless
other Board members feel directly. What we have is a
straightforward variance request for a nonconforming
lot of a very unique and odd shape.

We are looking at what the new
construction is. So taking it from that vantage
point, you're indicating that there's relief, of
course, from the nonconforming aspect of the lot size
which you've indicated is 3,700 and in your written
submission 3,730 square feet. It is obviously below
conforming but it's an existing lot. So the lot area,
we have the lot occupancy also, the rear yard, and
you've indicated a side yard.

MR. CIPRIANI: No, I believe we maintained
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the eight feet for the side yard.

CHATIRPERSON GRIFFIS: Okay. That's what
I just wanted to make sure because it's not advertised
for a side yard so we have those three aspects. I
think it's absolutely very clear in the written
submissions and we are getting further into this. I
don't have any particular guestions on the uniqueness
aspect, the practical difficulty of putting a house on
a site that diminishes -- what is the smallest
dimension on the rear of that lot?

MR. CIPRIANI: Zero.

CHAIRPERSON GRIFFIS: It diminishes to a
point?

MR. CIPRIANI: Yes.

CHAIRPERSON GRIFFIS: What's the red line
then that is showing?

MR. CIPRIANI: The red line indicates
eight feet on the sides and 25 feet from the point.

CHAIRPERSON GRIFFIS: I see. Exactly. So
it's incredibly peculiar in terms of it's a three-
sided lot.

MR. CIPRIANI: Yes.

CHAIRPERSON GRIFFIS: Okay. Any other
clarification questions from the Board?

MS. MILLER: I just have one.
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CHATRPERSON GRIFFIS: Yes.

MS. MILLER: In your burden of proof for
area variance that you submitted, you state that the
physical characteristic of the curved western property
lot line makes it difficult for the owners to build a
practical house on the site. Okay. So to me the only
relevance of the other house on the site is that there
is another house, or was another house -- 1s another
house on that site. I want to ask you what do you
mean by practical?

MR. CIPRIANI: Well, when I went to the
Zoning Office first to discuss the project, they claim
that it was 25 feet projected perpendicular from any
point of the rear of the house. If you look at that
eight feet, if you start projecting back 25 feet, the

size of the house would be like a small shed in the

front because you would never really get -- you would
never be able to take advantage -- it's a small width
already.

You would never be able to take advantage
of the width because you would always run into the 25
feet before you could achieve any usable size rooms.
It would leave you with a very, very tiny small
footprint of a house.

CHAIRPERSON GRIFFIS: So you're saying
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conforming to all the setback requirements you would
actually have perhaps not a functional house to begin
with.

MR. CIPRIANI: Correct.

CHAIRPERSON GRIFFIS: Additional
questions? Follow-up, Ms. Miller? Any others?
Excellent. Anything else?

MR. CIPRIANI: We would just like to state
that they really like living in D.C. and would like to
get this approved so we can go for permit.

CHAIRPERSON GRIFFIS: Okay. Good. We'll
let you have conclusion remarks as soon as we get to
the rest of it. We do have an Office of Planning's
report. Why don't we move onto that then.

MR. MOORE: Good afternoon, Mr. Chair, and
members of the Board. I'm John Moore, the Office of
Planning. The Office of Planning will stand on the
record in support of the application and if the Board
approves it, I'm excited about seeing the house built
on the property.

CHAIRPERSON GRIFFIS: Thank you very much,
Mr. Moore. I've got to say we always look forward to
your reports, especially your photographic abilities.
Some great shots. Do you have a copy of the Office of

Planning's report, the applicant? Before you leave
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you ought to get one. 1It's good for the scrapbook.
Any questions from the Board?

Mr. Cipriani, have you reviewed the Office
of Planning's memo?

MR. CIPRIANI: No, I have not.

CHAIRPERSON GRIFFIS: Do you require time
to review it in order to properly conduct cross
examination of the Office of Planning?

MR. CIPRIANI: I don't believe so since we
have their support.

CHAIRPERSON GRIFFIS: Excellent. Thank
you. Okay. Any other follow-up? Good report.
Actually, it's very full and it goes through entirely.
I think the Board can put quite a lot of emphasis in
its own deliberation in terms of the test it's made
for the variance regarding all the aspects of 403,
404, and 401, if I'm not mistaken.

That being said, is the Advisory
Neighborhood Commission represented today, 3D? Any
ANC member here? Not noting any. I don't have any
other Government reports attended to this application
unless the Board or the applicant is aware of any
other submissions on this application.

Very well. Is there anyone here to give

testimony, persons to give testimony on Application
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17245 either in support or opposition? We can't go
that fast. We have to take a little more time and ask
some more questions.

MR. CIPRIANI: We're trying to make up for
your morning session.

CHATIRPERSON GRIFFIS: Very well. Not
having indication of anyone here to give testimony in
support or opposition, I'll turn it over to you, Mr.
Cipriani, for any closing remarks or the owner.

MR. CIPRIANI: 1I'll leave that up to
Geoff.

CHAIRPERSON GRIFFIS: Excellent.

MR. KUCK: Thank you very much for your
time. Any additional questions just let me know. My
wife and I have spent about a year and a half working
on this project and we are looking forward to building
this house if we have that opportunity.

CHATIRPERSON GRIFFIS: Good. Thank you.
Thank you very much.

Board members, questions? Follow-up? It
seems to me this application is ready to go. There's
a substantial amount into it and I think it might be
expeditious and correct to have a motion at this time
to approve Application 17245 for the variances as

stated from lot area requirements under 401, the
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variance of lot occupancy requirements under 403, and
also under 404 for the rear yard requirement. This
would allow construction of a new single-family
residence at the premises of 5144 Cathedral Avenue,
N.W. I would ask for a second.

MS. MILLER: Second.

CHAIRPERSON GRIFFIS: Thank you, Ms.
Miller. I'm going to be brief in my deliberation on
this except to say that it's very clear just from the
graphic representation, and certainly with the larger
scale drawings that have been presented today which
are identical to that in the record that we've all
reviewed, there's no question this is, in fact, a very
unique lot, if not one of the most unique in the
specific area and, I would dare say, in the large
geographic area.

The practical difficulty of actually
setting any type of structure that is usable in terms
of its interior dimension even within or even below
that which is matter of right in terms of the mass and
density for this zone district would be very difficult
to do based on the shape of the lot.

Certainly the impact in terms of the rear
yard and the lot occupancy based on its nonconforming

aspect that is in existence in terms of its size
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diminishes, of course, the lot occupancy square
footage which then is compounded and, in fact, a
little bit magnified by the shape of how you actually
put a footprint on a very triangular-ish type lot.

That being the unique perspective because
I see no evidence in this that it would impair the
intent and integrity of the zone plan. Clearly this
is within the matter of right use. In fact, what the
zone district is based for a single family residence
isn't whether it would have any detriment to the
public good.

In fact, to the contrary with the support
of the ANC and actually some of the history of this
that's in the record in terms of the ANC's
deliberations on this and their concern of the larger
houses that seem to be out of scale. This is clearly
not stepping into that realm whatsoever and so I think
the public good is fairly well ensured. I'll open it
up to others if they have comments for deliberation on
the case.

Very well. TIf there's nothing further, we
have a motion before us to approve the application.

It has been seconded. I would ask for all those in
favor to signify by saying aye.

ALL: Aye.
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CHAIRPERSON GRIFFIS: Opposed?
Abstaining?

MS. BAILEY: The Board has voted to
approve the application by a motion of four zero one.
Mr. Griffis made the motion, Mrs. Miller seconded, Mr.
Mann and Mr. Jeffries are in agreement.

CHAIRPERSON GRIFFIS: Good. Thank you.
Unless there is any opposition I think we can issue a
summary order on this and waive our regulations and do
so if there is no concern, Ms. Bailey.

MS. BAILEY: Thank you, sir.

CHAIRPERSON GRIFFIS: Excellent. Thank
you. Thank you very much. Appreciate your patience
down here this afternoon. Good luck to you and Office
of Planning wants you to get going on this right away
because they want to see this house up.

Yes, ma'am.

PARTICIPANT: I'm here for the morning
session. Did I miss Donatelli?

CHAIRPERSON GRIFFIS: Absolutely not. We
keep the best and the most difficult and the most
contentious ones to the last in the afternoon. I
shouldn't say that on the record. Actually I'm
kidding.

Thank you all very much. I appreciate it.
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It does look great. Hopefully it will move forward.

CHATIRPERSON GRIFFIS: Very well. Let's
call the next case in the afternoon.

MS. BAILEY: Application No. 17246
Donatelli & Klein, on behalf of the D.C. Government,
pursuant to 11 DCMR 3103.2, for a variance from the
residential recreation space regquirements under
section 773 and pursuant to 11 DCMR 3104.1, for
special exceptions to extend the provisions of a less
restrictive zone district into a more restrictive zone
district under subsection 2514.2, to permit a 25
percent parking reduction for the retail uses under
subsection 2108.2, and to permit accessory parking
spaces serving residential and commercial uses in the
R-4 zone district under section 214, in order to
construct a multi-family residential development with
ground level retail in the R-4/C-3-A District at
premises west side of the 3700 block of Georgia
Avenue, N.W. (between Rock Creek Church Road, N.W. and
Quincy Street, N.W.) (Square 2900, Lots 42, 43, 805,
806, 812, 816, 817, 818, and 819).

CHAIRPERSON GRIFFIS: That's a lot of
lots. We're ready.

MR. GLASGOW: Okay. Thank you, Mr.

Chairman. Good afternoon, members of the Board. For
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the record, my name is Norman M. Glasgow, Jr., the law
firm of Holland and Knight here on behalf of the
District Government and Donatelli and Klein, who is
with Petworth Metro Joint Venture, the actual name of
the developer in this project, for the redevelopment
of a 59,000 square foot parcel of property which is
split zones C-3-A and R-4 on Georgia Avenue, Quincy
Street, 9th Street, and Rock Creek Church Road and a
katicorner from New Hampshire Avenue, N.W.

Here with me on behalf of the applicants
are Chris Donatelli and Larry Clark of Donatelli and
Klein, Maurice Walters of the architectural firm of
Torti Gallis, Osbourne George of Osbourne George
Agsociates who is in the front row. He is seated to
the right of Steven Sher who is our expert traffic
planner. Mr. Walters, Mr. George, and Mr. Sher are
submitted as experts in residential architecture,
traffic engineering, and land planning respectively.
All have been qualified as experts previously before
this Board.

CHAIRPERSON GRIFFIS: Indeed. And you
would like them the same this time. Is that correct?

MR. GLASGOW: Yes, sir.

CHATIRPERSON GRIFFIS: Is ANC-4C

represented today? Is the ANC member here? Do you
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have any -- you are a full party in this case so I'm
going to ask you if you had any reaction to the expert
witnesses being afforded expert status, Mr. George or
Mr. Sher? No objection to it.

Board members, any comment? I see no
difficulty in proceeding in that fashion. As Mr.
Glasgow has indicated, they have been qualified before
and their credentials have been approved so let's move
ahead.

MR. GLASGOW: Thank you. I would also
like to give a brief opening statement before
proceeding to the testimony of the witnesses. First,
I want to make sure that the Board members have
received a copy of the statement of applicant.

CHAIRPERSON GRIFFIS: That's been received
and read.

MR. GLASGOW: All right. Also I wanted to
confirm that the Board members have received copies of
letters from Council Member Fenty in support of the
application and a copy of the letter from the Office
of the Deputy Mayor for Planning and Economic
Development in support of the application.

CHAIRPERSON GRIFFIS: No, I don't have
those.

MR. GLASGOW: I would like to submit those
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for the record. As part of the statement at Exhibit
G there is a letter from the ANC single member
district representative in support of the application
noting that at the meeting that this item was
discussed. It was unanimously supported by, I
believe, five members in attendance.

The statement also goes through in detail
the manner in which the burden of proof is met for the
variance and special exceptions requested. Various
relief is being requested to reduce from 15 percent to
13 percent the amount of residential recreation space
due principally to the break in the roof of the
building which relates to the steeply sloping site
which falls approximately 20 feet from north to south.

In order to give privacy to the end units,
some areas that normally would be utilized for
residential recreation space on the roof top are not
available. 1In addition, from the planning standpoint
retail use on the ground floor adjacent to the metro
station on this corner is a unique opportunity for the
District.

Special exception relief is requested from
the provisions of Section 2514.2 to extend the zoning
line no more than 35 feet, as well as special

exceptions to reduce the parking required for the
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retail use by 25 percent and special exception relief
to permit accessory parking from the apartment and
retail use on the R-4 portion of the site.

When we get into the testimony of the
architects, you will see that the site has a very
unique shape and is very thin at the southern point
and the part where we can get an efficient layout of
the parking garage is the part that is split zoned R-4
and C-3-A. But that is all below grade. That levels
below grade.

At the grade level the R-4 portion of the
site is devoted to flats and the C-3-A portion with
the extension of the zoning line is devoted to
apartment use with the retail on the ground floor.
The applicant's statement discusses each of these
areas of relief.

We have also discussed with the Office of
Planning our special exception for the location of
accessory parking on the R-4 portion of the site. We
understand they agree with our analysis on that.

If there are no preliminary questions, I
would like to proceed with the testimony of the
witnesses first calling Mr. Donatelli.

CHAIRPERSON GRIFFIS: One quick question.

MR. GLASGOW: Yes, sir.
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CHAIRPERSON GRIFFIS: It's all very
straightforward except in my mind the accessory
parking. Can you just quickly explain why we are
looking at a special exception? What's making it
accessory?

MR. GLASGOW: As you started out noting,
all the different lots that are in this application.
CHAIRPERSON GRIFFIS: Right.

MR. GLASGOW: There's going to end up
being one lot.

CHAIRPERSON GRIFFIS: Right.

MR. GLASGOW: And so all the parking that
is located on the lot is accessory to the uses on the
lot. Under Section 214 you can locate accessory
parking anywhere on the lot provided that you meet the
requirements of that provision of the regulations.

CHAIRPERSON GRIFFIS: And what aren't you
meeting then?

MR. GLASGOW: Well, it's a special
exception so we need to go through the criteria.

CHAIRPERSON GRIFFIS: Okay. Fascinating.

MR. GLASGOW: With that I would like to
proceed with the testimony of Mr. Donatelli.

CHAIRPERSON GRIFFIS: I'm sorry. We have

one quick interruption here. Can I answer a
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procedural question? You're going to need to be on a
microphone then. If you wouldn't mind just coming up
to the table very quickly and state your name and
address for the record.

MS. JOHNSON: Thank you. My name is Marlo
Johnson. I reside at 829 Quincy Street.

CHAIRPERSON GRIFFIS: Yes.

MS. JOHNSON: As a member of the community
we are presenting that we have not been informed of
all the many changes that are taking place in our
community. In terms of preliminary matters we ask
that the hearing be extended or continued to another
date when provided the ANC, Office of Planning, as
well as Fenty's office provide documentation, at least
providing photos to the community.

Currently the Office of Planning states
that it's online. Many members of the community
cannot access online information. They have nothing
in terms of anyway of providing community support that
is stated that is in support of all these changes.

CHAIRPERSON GRIFFIS: So your concern is
the community hasn't had enough time to review this in
terms of the zoning relief?

MS. JOHNSON: Not only have they not had

enough time but they have not been provided any
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documentation that has been requested of the ANC
office, the Office of Planning, and for Fenty's office
to provide at least photos. I have at least 30
signatures of registered voters from Precinct 47
stating that they would prefer to get photos and some
type of documentation summarizing this plan. The
little information we have been able to retrieve were
in opposition of this construction.

CHAIRPERSON GRIFFIS: Okay. We're going
to do this. I don't know if you were in the room when
I went through the entire procedure but we're going to
have the presentation of the case itself.

MS. JOHNSON: All right.

CHATIRPERSON GRIFFIS: We have a very
limited focus here and that is just for the areas of
relief that are being sought. I think it's going to
be productive for you to listen to this case
presentation. Then we'll get through the Government
reports which is the Office of Planning, the ANC.

We will get to you to have testimony and
you can bring up any sort of concerns you have or in
opposition to this case. At the end if the Board
feels that it needs further information, then we will
keep the record open to request that. 1In terms of

postponing this for additional time, my records show
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that this application has met all of our requirements.

That is the announcement, the mailings,
the posting of the property. Everything that we
require for them to bring an application before us has
been done so there's nothing that I could continue
this or postpone this for.

MS. JOHNSON: And would the community be
able to receive copies of such mailings, particularly
to the registered voters within this 600 square foot
area of this construction?

CHAIRPERSON GRIFFIS: Registered or not,
in a 200-foot radius they are mailed, and this is
posted. It has big placards for everyone in the
entire area to see. Not to mention, wasn't this a
public process that was awarded it?

MR. GLASGOW: Yes, sir.

CHAIRPERSON GRIFFIS: So I have some
concern that if I know anything about these, they have
been out shopping. Not everyone can make it to
everything but this isn't a hidden project.

MS. JOHNSON: If I may respond, I live
directly at this location. I have not received such
mailings. Nor has there been a full public notice of
the hearing. This one sign posted up on a Metro and

I believe that was posted up on the 10th. During this
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whole time it's been down until since last week.

MR. GLASGOW: Mr. Chairman, I will submit
for the record an affidavit of maintenance of the
signs.

CHAIRPERSON GRIFFIS: Okay. Can you spell
your last name again?

MS. JOHNSON: Yes, it's Johnson.

CHAIRPERSON GRIFFIS: And your address?

MS. JOHNSON: 829 Quincy Street, N.W. For
the press releases?

CHAIRPERSON GRIFFIS: 829, what was the
Street?

MS. JOHNSON: 829 Quincy Street, N.W.

It's adjacent to the construction. With regard to the
press releases, at most the press releases have stated
that it's full community support. The current civic
association --

CHAIRPERSON GRIFFIS: I can't take
testimony now.

MS. JOHNSON: Okay.

CHAIRPERSON GRIFFIS: 829 Quincy Street is
owned by Columbia Reality Adventures, LLC. Is that
correct?

MS. JOHNSON: Yes.

CHAIRPERSON GRIFFIS: Mailing address 1is
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5301 Wisconsin Avenue?

MS. JOHNSON: I do believe so.

CHAIRPERSON GRIFFIS: That's where
notification is required to go and that's where it
went.

MS. JOHNSON: Okay. And the copies to the
community, is there a list of the registered voters
that received this information?

CHAIRPERSON GRIFFIS: No. Forgive me but
I can't take the time to go through all of our
procedures and what's regulated. We as volunteers
have one day to go through all of these cases and we
have called the case.

MS. JOHNSON: Okay.

CHAIRPERSON GRIFFIS: What I would suggest
is that we take -- I think it's important for you to
listen to this case presentation but I will have
answers for you. Either a staff member of 0Z or
myself will take the time to run through exactly who
gets mail.

It's a mailing list of the property owners
in the 200-foot radius and then a public posting, the
big placard, sits there. We now just have had put
back into the record an affidavit of maintenance. We

have an affidavit of posting which means they have to
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take a picture of when it goes out.

MS. JOHNSON: Yes.

CHAIRPERSON GRIFFIS: And they have now
shown that they photographed it maintaining it in this
instance. We have certain times that it has to be
posted for. It's 15 days or something of that nature.

MS. JOHNSON: So any affidavits in
opposition that it, in fact, was not actually posted
will be received by the Board?

CHAIRPERSON GRIFFIS: Sure. Sure. We'll
bring it in.

MS. JOHNSON: Okay. Thank you.

CHAIRPERSON GRIFFIS: Okay. Thanks.

Let's move ahead then. Yes.

MR. DONATELLI: Members of the Board, it's
a pleasure to be before you today to present our case
for a variance in special exception relief for an
exciting development plan for the Petworth Metro
Station. My name is Chris Donatelli, President of
Donatelli and Klein.

Donatelli and Klein's primary focus is to
develop quality multi-family residential projects in
the Washington Metropolitan area. Some of you may be
familiar with our projects in the U Street area where

we have developed over 280 residential units and
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15,000 square of retail.

Currently we await building permits to
begin construction on 153 condominiums and 235
apartments with 40,000 square feet of retail space in
Columbia Heights. Our proposed Petworth development
before you today is comparable with our other projects
in the District. Our objectives are to contribute to
the vitality of the Georgia Avenue and comply with the
Office Planning Georgia Avenue corridor plan.

The Petworth Metro Station project will
include 146 residential units with underground
parking. There will be 17,000 square feet of first
floor retail which will be neighborhood-serving
retail. Twenty percent of the residential units will
be affordable to people making 30, 50, and 60 percent
of the area median income.

Consistent with our D.C. projects we have
minority partners including the project's ownership
and retail mix. In 2002 we responded to a request for
expression of interest for the Petworth site and in
2003 the Deputy Mayor's Office issued an RFP.
Following a public process and competition Donatelli
and Klein's entity, Petworth Metro Ventures, was
awarded the project in February 2004.

We have a solid track record working with

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

223

the District and have worked through the development
process with the neighborhood associations, ANCs,
DHCD, Office of Planning, WMATA, HPRB, and the BZA
just to name a few.

We have been thoroughly encouraged to
build this project with support from Council Members
Fenty and Graham, the Deputy Mayor's Office, the NCRC,
Office of Planning, DDOT, ANC-4C, and individual
community members just to name a few. As you will
hear, this property is located adjacent and above
Metro facilities and has unique conditions and
architectural and engineering consultants have spent
months honing a design.

We are excited about this project and look
forward to constructing this quality development for
the Petworth neighborhood. We appreciate your time
and consideration and look forward to a favorable
ruling from the Board. Thank you.

CHAIRPERSON GRIFFIS: Thank you very much.
One quick question. You stated that you were going to
have neighborhood-serving retail. What is your
definition of that? What does that mean to us?

MR. DONATELLI: Smaller retailers, support
retail for the neighborhood as opposed to larger big

box. We anticipate a number of users at this site,
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probably in five to seven. We already have a coffee
shop lined up to go in in the project on the northern
section and we anticipate getting some of our smaller
retailers to go in there.

CHAIRPERSON GRIFFIS: Okay. According to
the plans you're showing, anywhere from like a
thousand square feet or 2,000 square feet for retail.
That's what you've built or designed for and
anticipating and that would limit it more towards a
neighborhood oriented as opposed to a big box serving
store.

MR. DONATELLI: Exactly. Yes.

CHAIRPERSON GRIFFIS: I see. Okay. Does
that mean you wouldn't take a big store that wanted
all the space?

MR. DONATELLI: We probably wouldn't, no.

CHAIRPERSON GRIFFIS: Okay. Good.

MR. GLASGOW: The next witness is Mr.
Maurice Walters.

MR. WALTERS: Good afternoon. I'm Maurice
Walters, Torti Gallis and Partners. I'll sort of
quickly walk you through the important features of the
site and we are happy to have won this project and be
proceeding with it and hopefully it will -- we feel it

will be a strong benefit to the community.
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As has been mentioned, the site that sits
here on Georgia Avenue, Quincy Street to the north,
south is to the left, New Hampshire Avenue, Rock Creek
Church on the southern border, and 9th Street on the
western border. It's a very interesting shaped site.
Kind of a hooked shaped site. It predominately lies
in C-3-A area and then on the backside in here
adjacent to these townhouses is an R-4 portion of the
site.

So the physical layout of this site is
interesting. The split zoning is interesting. Also
other characteristics are that at functions on Georgia
Avenue there's an active bus station. You can see
there's a series of lay-bys for the buses as they drop
people off at the bus station.

Also, this area in purple here represents
the escalator. There is an entrance to the Metro on
the site, as well as across the street. You go down
the escalators, move along, and the Green Line tunnels
between Columbia Heights and Fort Totten run at this
point under New Hampshire Avenue so you go down and
you actually enter the building.

Additionally, if you see that little
square there, that's the elevator that takes you down

to the Metro concourse so we have to work around the
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constraints of the Metro. Also, as was mentioned, we
have approximately 20 feet of grade change with the
grade at Quincy Street to north being the highest and
then the site slopping down 20 feet to Rock Creek
Church on the south end.

The question you asked earlier about the
stores, a lot of that breaking up of the stores is
predicated on following the grade and the things
carefully knit to follow the street so that you get
doors at nice increments of 1,200 square feet for the
smaller retail.

CHAIRPERSON GRIFFIS: Let me see if I
understand what you're saying then. Conceivably those
retail footprints actually have different levels.

MR. WALTERS: They do have different
levels.

CHAIRPERSON GRIFFIS: So you actually have
to turn down concrete when --

MR. WALTERS: There are slab falls about
every 24 feet.

CHAIRPERSON GRIFFIS: Oh, so even a single
user straight through would have to have like a huge
ramp.

MR. WALTERS: It would be very

impractical.
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CHAIRPERSON GRIFFIS: It could be a
skateboard shop.

MR. WALTERS: It could be. A couple more
interesting physical aspects of the site. There is an
alley that occurs right here in the back of the site.
It is discontinuous. That is the extent of it today.
Then it also feeds out onto 9th Street at that point.
We are using the alley for servicing the building.

Also, there is an existing abandoned curb
cut up on Quincy Street. We are keeping the
approximate location of that and I'll show you in a
minute there's an entrance to the garage parking at an
upper level there.

Just to speak quickly about the context in
the neighborhood on the photo boards here. Directly
across the street is the Paramount Apartment Building
approximately 65 feet tall. It's this red brick
apartment building you see here and here. It has it's
entry through the middle court here. You'll see the
way we've arranged our building it has a relationship
with that and kind of a dynamic to reinforce the
residential nature of Quincy Street.

Moving back further into the site, when
you get back to 9th Street the site changes. The

character changes to that of these two-and-a-half
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story town homes that you see here on 9th Street as
well as at the corner of Quincy. You will see in our
portion in the R-4 when I get to the upper levels that
we have arranged our building to, in fact, contain
flats that are very sympathetic in character to those
structures.

Just another view on 9th Street as well as
further to the south along New Hampshire is this old
fire station that was actually moved when the Metro
was built and is kind of a striking architectural
feature in the neighborhood.

I am getting into some of the important
pieces of the design as we got through it. One
dealing with the topography and the other coming from
the larger urban design standpoint is that this
project really has the opportunity to become an
important piece of development within the community.

We have quickly identified the
intersection of New Hampshire and Georgia as
approaching from the south and different directions as
being the real landmark feature of the building. Also
given the nature of the way the streets kind of curve
into New Hampshire the building is arranged with a
large curved facade there kind of creating a dramatic

expression at that corner.
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Additionally, the property line actually
goes out into the street. The Metro buses and lay-bys
actually come back and come onto the property. We
made a very conscious decision not to try to rearrange
that.

In fact, to keep very broad, generous
sidewalks there that are chewing up the actual site,
the usable side of the building. There's a lot of
open spaces being used up there but we think it's
important for the public round, for the cafes, and for
the sidewalk activity in there.

I'm going to get up and -- can you hear me
if T stand up?

CHAIRPERSON GRIFFIS: You're not going to
be on the record. Do we have the handheld? You can
probably just bring those closer if you want to the
table.

MR. WALTERS: I'll flip them and go back
to the table. Let's see. Starting over on the left
you can see some of the character of Georgia Avenue,
two-story retail. The zoning on the Paramount is for
65 feet of height and that is what we are proposing
for the buildings along Georgia Avenue.

Over here we've moved up the -- it's hard

to draw the plans for the building because what you
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think of the ground plan, in fact, changes the levels
so on the first drawing I showed you we are starting
off down at Rock Creek Church. You are seeing the
retail.

Then when you get to the middle of Georgia
Avenue we are, in fact, below grade on the northern
portion of the building so we are drawing the below-
grade parking as well as the lower reaches of the
Metro. On this upper level, which represents the
Quincy Street level plan, you can see the retail keeps
coming up, comes back around the Metro, and then back
out in the Mocha Hut Coffee Shop that was mentioned
earlier is situated on the corner of the building.

Then further back along Quincy in the
center of that exposure is the entry to the apartment
building. I quickly jump to that and it's right
there. It would occur in the middle of the exposure
of the building there so we have arranged that
building to have kind of a massing in relationship to
the Paramount.

In fact, it does not extend back as far as
the Paramount. It extends back to here. When I show
you some elevations you'll see that we have even
tapered it down so that we start to get a more

graceful segue into the series of the three flats that
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are arranged along 9th Street.

The Metro, we are building around it and
over it. You can see in this image looking from the
north east back at the site the six-story building at
the corner with the retail on the ground floor of the
coffee shop and retail. And then the building
spanning over the entry to the Metro escalators with
some signage really helping to identify the Metro is
an important piece of this.

And then housing above but we have held
the housing up a couple of floors to make it light and
open and airy into the Metro escalator. The building
then goes down about halfway down the exposure on
Georgia Avenue and we've treated this northern portion
of this building in kind of a red brick more
sympathetic style to the Paramount.

Then at that point halfway through the
exposure the building steps down a floor responding to
the grade and moves down one floor following down
Georgia and in that case changes to the style that we
have on the southern end which is more open, airy, and
kind of dramatic facade treatment on the south.
Starting to work around the sides of the site, I'm
going to get up in a minute and just show you an

elevation.
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CHAIRPERSON GRIFFIS: Before you do that,
there's just a quick clarification question. You made
a statement about the property line and the projection
of the streets and that the Metro buses were going to
drive on the property. Your point is that you are not
changing the curb condition that's there. That's what
they do currently. Is that correct?

MR. WALTERS: That's correct.

CHAIRPERSON GRIFFIS: Okay. And what
you're showing on that colored site plan, the gray are
the buses. Is that correct?

MR. WALTERS: Those are the buses. Right.

CHAIRPERSON GRIFFIS: Okay. You also put
in your written submission some of the difficulties of
the site outside of all these very dramatic ones, all
the Metro shelters and other pieces. Those are all on
the sidewalk also. Is that right?

MR. WALTERS: Combination of on the
sidewalk and underneath our building. I'm sorry. Let
me make one quick clarification. At the northern end
at Quincy we are claiming a little bit of sidewalk
there to get an enhanced sidewalk so if you were to go
out there today, you would see --

CHAIRPERSON GRIFFIS: -- a strange kind of

the buses are pulling into the building onto the
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property and all that kind of stuff. It's pretty much
as is.

MR. WALTERS: Correct.

CHAIRPERSON GRIFFIS: Okay.

MR. JEFFRIES: Excuse me but I do have a
question. There will be times when there will be
three buses that will park in front of a building such
as that? 1Is it a depot?

MR. WALTERS: They move very fast through
there. 1It's been engineered to get buses in and out
and keep them moving down Georgia Avenue to stop at a
Metro station.

MR. JEFFRIES: Bus stop. Okay.

MR. WALTERS: Correct.

MR. JEFFRIES: Okay. And the dimension
between the curve and the building, what is the
dimension?

MR. WALTERS: The minimum is at least 18
feet and in some areas like over here at the northern
end we've even got it up to about 26 feet so it's a
very ample sidewalk.

MR. JEFFRIES: And are there plans during
the summer for, I don't know, in terms of putting
tables out?

MR. WALTERS: Sorry you can't see it but
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even at the northern end of the coffee shop we have
drawn in some cafe tables and stuff.

MR. JEFFRIES: Okay.

MR. WALTERS: And also on the southern end
here at Rock Creek Church again, if you were to look
at the plan, you will see there we really open up due
to the curvature of the building and we are getting a
much greater sidewalk dimension of about 24 feet
there. Again, that's got a great opportunity for
cafes and outdoor seating there. I think it's
important to talk about how the building is going to
relate more to the community back on Quincy Street and
9th Street.

CHAIRPERSON GRIFFIS: Can I interrupt you
a little bit?

MR. WALTERS: Sure.

CHAIRPERSON GRIFFIS: As fascinating as
that is and as important as it is in your design, I
think we need to focus on really the aspects of the
relief that we are here for.

MR. WALTERS: Okay. I was concerned about
the questions about the projects.

CHAIRPERSON GRIFFIS: Just to be
absolutely clear, I think you are well aware of this

but to make the statement on the record, as much as I
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want to be a design review board we are not. There
are aspects of the differing relief that are brought
before us that have design aspects to it.

Some of the special exceptions actually
for the accessory parking will have those elements to
it but they are very specific and laid out and
enumerated for us to see if they are there or aren't
there and treatments. I think we ought to move very
quickly to the residential rec and the other relief
that's being sought. Then we can spend time with all
these copies and these boards that we get to keep
looking at them. Oh, I'm kidding. We aren't keeping
the boards.

MR. WALTERS: Okay. There are three
special exceptions and the one area of relief on the
variance side. The first one I'll talk about is the
25 percent reduction for the parking adjacent to a
Metro station. We are on top of a Metro station. We
are asking for the reduction for the retail parking
only.

We are providing 140 spaces for 140
condominium units as well as six spaces for the three
flats. That will be parked at a very high ratio so we
think it's a reasonable proposal. I'm going to get up

and flip one more board. You'll just see some of the
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difficulties that this site entails as far as the
parking.

The image to the upper left is our kind
of, if you will, typical floor, as much as you can
call it a typical floor, in the garage. You can kind
of see if you are familiar with garage layouts this
doesn't bare a strong resemblance to an efficient
garage design.

What we are doing is on the southern end
of the building the lot is very thin here. This is
down at Rock Creek Church in Georgia. We get a little
single bay of parking there that we are able to get
into through some ramps that occur here. Here we have
an arrow that is just a drive paralleling next to the
escalators.

That dashed area represents the escalators
coming down and that's the tunnel for the escalator so
we can only claim that much of the site to get over
there. Then over here on this portion of the site
going up underneath the townhouses this is the only
area we are able to get anything that kind of
represents a semi-efficiency garage layout.

CHAIRPERSON GRIFFIS: When you say
efficient, I'm sure the Board is very aware of what a

typical garage should look like, or at least surface
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parking because we require the size spaces which is 9
by 19 by a two-way drive isle of whatever hundreds of
feet, 20 feet. That's what you're talking about?
Based on this odd shape you are not able to --
efficiency is one thing but also just putting it
together in terms of our requirements?

MR. WALTERS: That's correct. Yes.

CHAIRPERSON GRIFFIS: Okay.

MR. WALTERS: And this will also relate to
another one of the special exceptions we're asking for
for extending the use of the garage underneath it.
Yeah, our garage likes to be a big square and we are
getting a little kind of trapezoid here in this
panhandle so it is limiting us.

If you can see this diagram over here, we
are parking three levels, three and a fraction below
the building so we are aggressively going down to get
as much space as possible. Actually, I will go ahead
and quickly seque into the second area of relief, the
garage use extending into the R-4.

If you can see this diagram here, you will
see the existing townhouse on the left that occurs on
9th Street, as well as one of our flats which very
much in scale and massing mimic those and those are

sitting up on a pedestal and the garage for the
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building is coming over underneath them so technically
we are having the apartment buildings park over in R-
4, thus the need for the relief there.

On the level immediately below grade under
that townhouse, we will, in fact, have an internal
garage. When you drive in the garage you will be able
to hit a button and go in the door underneath the flat
and then come up a set of stairs from the garage into
those flats.

That covers two areas of relief. The
third one is the zoning line extension, the special
exception. I'm going to quickly show one diagram to
illustrate the point. The upper-left diagram
illustrates the zoning boundaries as they exist today
with the line C-3-A and R-4.

What we are asking for is a minor jog of
about five feet back there in the alley and then
another jog over here at the corner to get a practical
apartment building design on the site. We are not
proposing taking the full 35 feet under the special
exception. We just need to kind of tailor the site to
get the apartment building to properly work in that
area.

Then the last area of relief would be the

variance for the residential recreation space. We
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have worked very hard to get as much recreation space.
We have some of the areas for the cafe zones that we
are going to be using.

Also in this diagram you can see where the
building steps on the south and we are doing an entire
landscaped roof area and that area we are very excited
about. There's going to be great views out to the
cathedral and to the south from that point. That is
all landscaped and available for the residents of the
building.

We also have some private terraces but
we're not counting those as we are not allowed to by
Zoning. We do have a small community space inside the
building and that brings us to 13 percent versus the
15 percent required so we are asking for some minor
relief in those areas.

That concludes the areas of relief we're
seeking.

CHAIRPERSON GRIFFIS: Excellent. Thank
you. Clarification in terms of the parking reduction
of 25 percent. I think I heard you correctly and your
application says there's 55 or whatever it is that is
required. You are reducing it to 42 but that only
goes to the retail. 1Is that correct?

MR. WALTERS: That's correct.
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CHAIRPERSON GRIFFIS: And your parking is
going one-to-one since they are above the requirements
for the residential units?

MR. WALTERS: Correct.

CHAIRPERSON GRIFFIS: So we actually have
a number of less than 20 being reduced in terms of
total parking. Is that right? Am I missing
something?

MR. WALTERS: We are way over the total
for the building.

CHAIRPERSON GRIFFIS: The total numbers,
right. What we are actually talking about is a number
in terms of --

MR. WALTERS: We're about -- I think we're
about 12 spaces short.

CHAIRPERSON GRIFFIS: Twelve. Okay.

MR. WALTERS: For the retail.

CHAIRPERSON GRIFFIS: Okay. And then the
residential recreation space. Of course, you're at
like 13 percent. You have indicated you are above
that if you count in all the private balconies which
is an interesting argument we hear quite often. For
clarification, you're not counting any of the retail
area, the coffee shop where people would go and hang

out or on the sidewalk area, anything beyond the -- I

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

241

mean, the sidewalk is within your property.

MR. WALTERS: We are counting some of the
sidewalk areas.

CHAIRPERSON GRIFFIS: Which areas are you
counting, up towards the corner?

MR. WALTERS: Actually, if you go to sheet
A of 4B we are counting the open areas on the side.

CHAIRPERSON GRIFFIS: Okay. Let me be
direct here. I'm asking these gquestions to make sure
all the Board members get this. We have a little bit
of a complication. The sets that we have are actually
not all complete. I don't know how yours are down
there. Ours are not up here so we have just
dismantled some of these. I think it's our copying
problem.

Whoever's problem it is it's not a big
deal but I want to make sure everyone is seeing the
same thing as we go forward so we can do it very
expeditiously. Okay. That's a good point. A of 4B
shows the areas that you're counting. Okay. What's
the size of dimension on your roof terrace that has
the spectacular view of the cathedral?

MR. WALTERS: It's about 65 feet wide.

CHAIRPERSON GRIFFIS: The towering heights

of Columbia, or Columbia Heights.
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MR. WALTERS: 65 feet wide by -- I can
tell you the length.

CHAIRPERSON GRIFFIS: So that 9,000 square
feet according to your graph that -- you have two
means of egress? Is that 200 feet long? So that's
about 9,000 square feet according to your diagram and
you have two means of egress off of that. Is that
correct?

MR. WALTERS: Absolutely.

CHAIRPERSON GRIFFIS: That's based on the
occupancy of the roof deck. 1Is that right?

MR. WALTERS: We would have to have two
means period since it's open to the public

CHATIRPERSON GRIFFIS: Okay, gotcha. Okay.
There it is. Any other questions, clarifications?

Ms. Miller.

MS. MILLER: I was just wondering if you
knew more details how the rec space is going to look
on the roof and the esplanade?

MR. WALTERS: The esplanade will be a
sidewalk with cafe zones, very much urban streetscape.
It's in our property line. On the roof as we are
showing in the colored drawing that was covered over
and on the other projects we've done with Donatelli

and Klein, they are very interested in providing very
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green lushly landscaped roofs with a lot of
landscaping so we are anticipating planting and
greenery up there. There's a trellis that showed up
in that lower image so it would definitely be the kind
of place that people can go up and enjoy the views up
there. I think it will be quite a nice space.

MS. MILLER: Is there also furniture up
there for people to have lunch and things like that?

MR. WALTERS: Yes.

MS. MILLER: Okay. Thank you.

CHAIRPERSON GRIFFIS: Any other questions?

Let's move ahead.

MR. GLASGOW: I would like to call the
next witness, Mr. Osbourne George. Mr. George, would
you please identify yourself for the record and
proceed with your testimony.

MR. GEORGE: Yes, sir. My name is
Osbourne George and my address is 10210 Greenbelt Road
in Lanham, Maryland. Mr. Chairman, my testimony deals
briefly with the applicant's request for relief under
Section 2108.2 which Mr. Walters addressed briefly.

Ags heard, the requirement is for 55
spaces. The applicant is providing 42, a difference
of 13 spaces. We have concluded that this difference

in parking space and a number of parking spaces will
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not adversely impact the neighborhood. I can briefly
tell the Board the reasons for this conclusion.

The requirements of the Zoning regulations
are very general in terms of parking. It simply
states a requirement for all retail. It does not
differentiate between destination retail as opposed to
convenience retail.

Mr. Walters has pointed out, as has Mr.
Donatelli, that this would be neighborhood serving.

I would only add that in addition to that there would
be some 8,000 passengers boarding and enlighting from
the Metrorail station and I think this would
constitute a significant part of the patronage to the
site.

CHAIRPERSON GRIFFIS: 1In terms of your
comment of the retail, and I understand the Zoning
regulations don't really take under consideration the
different types of retails that there might be, but
doesn't it by giving you a subtraction of the first
square footage that you don't calculate parking and
then above that it goes towards counting towards
parking? Does that make sense?

MR. GLASGOW: It used to, Mr. Chairman,
because you used to be able to deduct for each

individual space.
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CHAIRPERSON GRIFFIS: Right. That's where
I was going with the point.

MR. GLASGOW: But now you can't do that.
You get one deduction. You get one deduction now.

CHAIRPERSON GRIFFIS: Right.

MR. GLASGOW: You get one 3,000 square
foot deduction whether you have 10 little spaces of
whether you have one large space.

CHAIRPERSON GRIFFIS: That's where it
hasn't really come up to date in terms of a big mixed-
use building that has different size retails on the
same building, the same lot. You could conceivably,
as I read the regulations, it looks like you had the
marching different owners and you had a 1,500 square
foot footprint and that would get its reduction and
not have a parking requirement. But because you've
joined 10 of them in a large site, you don't get 10
times 3,000 but you get one 3,000 for the whole thing
as if it was one retailer.

MR. GLASGOW: That's correct.

CHAIRPERSON GRIFFIS: I see. Okay.

MR. GEORGE: So, again, because of this
reason we think that the true generation, the number
of persons accessing the retail by automobile, would

be vastly reduced as to a typical stand-alone retail,
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a convenience store, as opposed to one being situated
at and around a Metro station.

As part of our assessment we conducted a
traffic study which inventoried the parking of the
area. I'm using one exhibit real briefly. I don't
know if we want to submit that for the record. We
looked at the different classes of parking spaces that
are available within the vicinity of the site.

The exhibit is quite relevant to note and
I think this underscores the point we have,
unrestricted parking spaces right adjacent to the
Metro station. Also along 9th Place just to the west
there are approximately nine unrestricted parking
spaces.

I think that, Mr. Chair, although it's
somewhat anecdotal, it points to the fact that there
isn't a significant pressure as far as parking demand
within the area such that a reduction of 13 spaces
would adversely impact the neighborhood. The exhibit
also shows that most of the spaces within the area are
shaded yellow. They are covered under the city's
residential parking permit program.

Again, we think most would use pedestrian
modes of access as well as those using transit. This

is very closely related to the parking demand and, as
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such, we do not think that the reduction of 13 spaces
would be adverse.

We would also point out that overall the
spaces provided is 50 percent greater than the total
amount that is required. Approximately 125 spaces
would be required per the zoning regs. 188 spaces are
provided. 1In total for what it's worth, there is that
difference, that surplus if you would term it that.

In closing, we scoped our study with the
Department of Public Works. We met with them to
understand whether they had any concerns. They have
submitted a report and we would just ask the Board to
take note of it and we think that supports our
conclusion. Thank, Mr. Chairman.

CHAIRPERSON GRIFFIS: Excellent. Thank
you very much. In fact, you have your entire traffic
impact assessment that is part of the submission which
igs fascinating reading late at night. Nonetheless,
the important piece of it is on your graph that you've
handed out the yellow, just to reiterate, that's
residential permit parking. That's a two-hour
restricted parking. Is that right?

MR. GEORGE: That is correct.

CHAIRPERSON GRIFFIS: So in terms of -- is

my understanding of how that works correct? Someone
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who doesn't have a residential permit can park there
only for two hours and the conceivably they get a
ticket?

MR. GEORGE: That is correct.

CHAIRPERSON GRIFFIS: So if you were going
to the retail, that might be available for short term
in and out parking?

MR. GEORGE: The regulations allow it to
be used for that purpose.

CHAIRPERSON GRIFFIS: Good. Okay. Oh,
the purple is metered parking.

MR. GEORGE: Yes, there is also metered
parking.

CHAIRPERSON GRIFFIS: Interesting. That
seems to be -- the metering seems to anticipate --
well, okay. Obviously it's temporary parking in the
area. More of a commercial retail type street
frontage.

MR. GEORGE: Which is the case along
Georgia Avenue to the north. For example, north of
Quincy Street there are meters along the entire block.
The next street up is Randolph. There's a Safeway on
the west side and there's other mixed commercial along
the east side.

CHAIRPERSON GRIFFIS: Good. Excellent.
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Any other questions from the Board? Very well. Let's
move on.

MR. GLASGOW: I would like to call the
last witness, Mr. Steven Sher.

MR. SHER: Good afternoon, Mr. Chairman
and members of the Board. For the record, my name is
Steven E. Sher, the Director of Zoning and Land Use
Services with the law firm of Holland and Knight. You
have my report in your prehearing submission and there
is probably not a lot to add to what is already in
writing.

As the Board is aware, this is a request
for one variance and three special exceptions. The
variance on the residential recreation space and
special exceptions to reduce the number of parking
spaces for the retail by no more than 25 percent to
extend the provisions of the boundary line into the
less restrictive zone on a split zone site and to have
the parking underground for accessory parking to serve
the building as a whole.

As Mr. Walters has described the site,
it's long and narrow at the south end and wider at the
north end but the north end is the site where the
Zoning boundary line splits the site. What you wind

up with is the place where you want to put your

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

250

parking or where you are able to put your parking is
constrained unless the Board were to grant the relief
to allow the underground garage to go all the way to
the property line on the lower levels with the highest
parking garage level being devoted to the spaces for
the three flats.

You've got six reserve spaces that are
separate. You enter through the same garage but they
are separate and apart and reserved for the occupants
of those three flats like an R-4 building would be.
The spaces on the other levels are mixed for retail
and apartment houses which are generally not permitted
uses in R-4 but which are permitted by the Board under
the standards of the special exception.

As Mr. Walters noted, there's one garage
entrance to the whole project that comes in off Quincy
Street. It goes down and then you've got the 188
parking spaces there that serve the mixture of uses.
As we've noted a couple of times already, the total
number of spaces provided exceed the minimum number
required under the regulations.

But what we are proposing to do is devote
one space to each unit for residential and have 13
fewer spaces than would ordinarily be required for the

retail. Mr. George has just given his opinion as to
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the fact that would not cause any detrimental or
adverse condition.

As Mr. Walters described the design of the
building earlier, we have been sensitive to the notion
that this is across the street from a two-and-a-half
story existing R-4 type development which you saw was
on the pictures before.

Rather than pull the 65 foot height all
the way across the site, we have stepped down and
created the compatible R-4 type development on the
east side of 9th Street to match what is on the west
side of 9th Street and then have the high-rise higher
buildings start on the frontage of the building closer
to Georgia Avenue.

Also, as Mr. Walters indicated, it does
step down as you go to the south so because of the
change in grade of about 20 feet from north to south
we have dropped the one story so the perceived height
is lower at the south end than it otherwise could be.

All things considered, I think if you, as
I did, go step by step through each one of the
standards of the three special exceptions, you would
find that this project complies with each and every
one of them.

And as to the variance, the circumstances
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that have been described before as to exceptional
situation and the difficulty in coming up with 15
percent of the site for residential recreation space
when noting that the total amount of recreation space
for public and private actually exceeds the number
provided, we believe we've met all the standards that
the regulations put forth for this application and
that the Board should approve the same.

CHAIRPERSON GRIFFIS: Good. Thank you.
Let's get some clarification because I'm not sure it's
entirely crystal on Section 214, the accessory parking
spaces. Why is the relief needed? What makes it
accessory?

MR. SHER: It is accessory because, No. 1,
it is required parking for the uses in the building.
No. 2, it is limited to the customer's occupants,
guests, etc., of the particular building. These are
spaces that the regulations require this building to
provide. If they were all on the C-3-A portion of the
site, we wouldn't be here.

CHAIRPERSON GRIFFIS: They cross the zone
boundary.

MR. SHER: Exactly.

CHAIRPERSON GRIFFIS: On the same lot.

MR. SHER: On the same 1lot.
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CHAIRPERSON GRIFFIS: Below grade.

MR. SHER: Ultimately on the same lot.

CHAIRPERSON GRIFFIS: Right. Ultimately
on the same lot but, for our purposes, we're looking
at the same lot and programmed differently for
different uses. The point is they are serving some of
that building which is on the C zone but they are
located in the R zone.

MR. SHER: That's correct.

CHAIRPERSON GRIFFIS: So 214 is relevant
because it goes into the accessory parking spaces
defined in the residential zone which is not allowed.

MR. SHER: Yes. But for approval of the
Board.

CHAIRPERSON GRIFFIS: Right.

MS. MILLER: I'm just trying to find it in
the regulations because I'm looking at 214.1 and it
talks about other than on the same lot is the reason
that they would be called accessory and I'm trying to
find your other reasons in here.

CHAIRPERSON GRIFFIS: It's my
understanding, as he gets his regulations, you have a
large multi-family structure that is actually not
allowed in the residential zone of which the parking

is not being located.
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We almost have to look at this -- maybe
it's easier to think of it as a stand-alone building
and an accessory, which we see an awful lot of,
surface parking lot which is just abutting the
building itself but there's a division there and that
division in this case is actually the zone boundary
line so that we are now putting parking over in an R-
4. Right? I have too many applications. 1It's a C-3
building, you know? Does that make sense to
everybody? Okay. Let's keep the questions going
until it's clear.

MS. MILLER: I'm just hung up on the part
that says "other than on the same lot." I thought all
of this was on the same lot.

MR. SHER: It is. Point No. 1, this is in
an R-4 district. The particular provision is written
for R-1 but it carries over to R-2, R-3, and R-4 so
that's not an issue. If you read it as if to say this
is other than for accessory to uses that are other
than those permitted in R-1 or R-2 or R-3 or R-4.

What we have here are apartment house and commercial
which are not R-4 uses but we want to use that part of
the lot that's in R-4 to serve those uses and that's
what this special exception has been providing for

over the years. I don't know if you --
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CHAIRPERSON GRIFFIS: You wouldn't be here
if this was all R-4 and you built a building and you
had your surface parking lot right next to it. Even
though that parking is accessory, it's accessory on
the same lot to the building of which is adjacent to
on the same lot. That we have now split this single
lot by zones and different uses so that use is now the
accessory to the commercial use, even though it's
multi-family residential and retail, it's accessory to
that C use, matter of right, and that's why it has to
have the review because it's not matter of right in
the R-4 to have those there.

MR. SHER: Maybe elsewhere on the same lot
or part of the lot.

MS. MILLER: Well, I think what you're
saying is it turns on the language on which any
principle R-1 use is permitted. The use that we're
talking about isn't permitted.

MR. SHER: 1It's the part of the lot on
which the use is not permitted.

MS. MILLER: Right. Okay. Thank you.

CHATIRPERSON GRIFFIS: I can honestly say
we wouldn't have caught that if they hadn't brought it
to our attention, right? That's why we're not the

Zoning Administrator. Okay. Let's move on.
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MR. GLASGOW: That concludes our direct
presentation.

CHAIRPERSON GRIFFIS: Good. Any other
questions of the Board? Any other witnesses in
addition to the ones we've heard today?

MR. JEFFRIES: I'm happy to see the
architecture of Torti Gallis. 1It's sort of a
different feel to it. ©Nothing to do with zoning.
Just a comment.

CHAIRPERSON GRIFFIS: We'll allow the
Commissioner to step out of jurisdiction. We'll get
into a lot more at the end.

Does the ANC have any cross examination of
any of the witnesses? Okay. We'll call you up
shortly. If there's no cross examination, let's move
on to the Office of Planning's report.

MR. PARKER: Good afternoon, Mr. Chairman,
members of the Board. In light of the fact that
you've already heard and discussed the arguments
addressed in my report, we'll stand on the record as
submitted in favor of the project with the exception
of noting that the relief for underground parking in
the R-4 district that you've been discussing was
addressed as a use variance in my report and is now a

special exception.
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We agree that for the same reason stated
as a use variance it meets the standards for a special
exception under Section 214. I would be happy to
answer any questions about the report or any of the
specific issues of relief.

CHATIRPERSON GRIFFIS: Okay. Does the
Board have any questions of the Office of Planning?
Does the applicant have any cross? ANC any cross of
OP? Very well. Thank you very much.

I think it's well served to say on the
record it's an excellent report. It's very
straightforward especially with that clarification in
terms of the accessory parking. Were you involved in
any communication presentations at all? Were you
present for any of this whole process?

MR. PARKER: I was not.

CHAIRPERSON GRIFFIS: Okay. Do we have a
separate report from DDOT? I don't show an exhibit
number on this. I know it's attached and they don't
have any objection to it but I just wanted to evidence
if it is a separate -- are you aware?

MR. GLASGOW: Yes. We received -- Mr.
George obtained a copy of the DDOT report stating they
had no objection to the proposal.

CHAIRPERSON GRIFFIS: Right. Okay.
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That's all right, Ms. Bailey. I'm fine. 1It's
obviously in the record. I just don't have the
exhibit number in front of me to state that. I don't
have any other Government reports attended to the
application submitted unless the applicant is aware of
any other submitted into the record.

MR. GLASGOW: We'll submit a copy of it
into the record.

CHAIRPERSON GRIFFIS: Okay. I know it is
in the record. Anyway, we'll move ahead. I think
we're ready for the ANC then if they are prepared to
go forward.

MR. JANNARONE: Good afternoon. My name
is David Jannarone. I am the ANC Commissioner for 4C-
06. I live at 3715 Kansas Avenue. This site is in my
single member district. I just want to say that this
process has been a community driven process from the
very beginning. This process actually started -- I'll
try to be brief.

There is a very long history to this. It
started as the protest to the DMV and through that we
came up with other alternatives which was to give the
community what they desperately needed which is retail
services and affordable housing.

The Office of Planning with Council Member
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Fenty and Council Member Graham created a steering
committee which included ANCs 1A, 4C, and various
neighborhood organizations around this area from both
Ward 1 and Ward 4. This steering committee then
helped draft an RFP that with the Office of Planning
and their consultants to accommodate the community
needs and concerns.

ANC-4C completely supported this process
and the RFP. The RFP had some very strict
requirements built into it that we knew -- that the
community knew going in would be difficult to achieve.
We wanted retail services which are not currently
provided in the neighborhood. We also wanted a deep
affordability component to the project which if you
look at the affordability levels are not average.
They are very deep affordability requirement.

Also, parking. The main concern with
parking was not retail parking. It was residential
parking. The residents did not want people parking in
front of their houses for long periods of time. 1In
order to address that we had a parking requirement
that was one to one, I believe, for the new
residential units.

Also another major consideration was the

height limitations of the building, especially on 9th
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Street to match the existing townhouse heights and to
match the Paramount building across the street.
During the presentation process after the RFP was
issued we all understood -- all the developers said
that there would be some type of variance relief
request due to these requirements in the RFP.

RFP and this project got complete support
from the steering committee and ANC-4C for the
variances requested. I would just like to say the
community is very enthusiastic about this project.
It's been a long time. We've been working on it for
four years now and we are very anxious to see the
project break ground and move forward. I would be
happy to answer any questions that you all have.

CHAIRPERSON GRIFFIS: Thank you very much.
Appreciate you being here and taking the time to give
that testimony. We also have in the record Exhibit 28
which is the ANC Commission 4-C's letter. I note on
that, actually, that the CC'd letter -- I don't know
if you recall it or have it in front of you but is it
correct that it went to all these folks, starting
with, of course, the applicant and the Council Members
Fenty and Graham? It also includes the Petworth
Action Committee?

MR. JANNARONE: Correct.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

261

CHAIRPERSON GRIFFIS: Hands Together
Neighborhood, United Neighborhood Coalition, the North
Columbia Heights Civic Association, the Luray/Warder
Street Block Association, and two other individuals.

MR. JANNARONE: Correct. Those are all
members of the steering committee that helped to write
the RFP and has been involved in this process from the
beginning. Actually, I am also a member of the
Petworth Action Committee which is located in my
single member district.

CHAIRPERSON GRIFFIS: Okay. Very well.
Any questions from the Board? Ms. Miller?

MS. MILLER: I'd like to know what kind of
notice did you give to your community about the
meeting you had to consider this application?

MR. JANNARONE: Well, actually it's been
years of notices to be honest with you. Our
neighborhood organization and myself as ANC we
distribute flyers throughout the neighborhood for all
the meetings that we've had. We've had tons of
meetings. I can't even tell yo the number.

The Office of Planning has also had
meetings on their own and they distributed notices and
flyers. Council Member Fenty's Office has also been

involved in this process and also notified his
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constituents through flyers and e-mails and that kind
of thing.

I will tell you that personally we did
everything we could to try and bring as many people
into the loop as possible in this process as you can
see from that list of neighborhood organizations who
were involved in this. Ms. Johnson was actually
involved in the DME protest and has been a part of the
process in the beginning but has not been involved in
the entire process throughout the years.

I can tell you you probably did not get
everyone notice but we did give a lot of notice to a
lot of people throughout the years for these meetings.
There is complete community support from my
neighborhood organization, the ANC, and the other
neighborhood organizations listed that are on the
Steering committee.

CHAIRPERSON GRIFFIS: Okay. And for this
specific ANC meeting, which this was presented for an
official agency resolution, how was that meeting
notified?

MR. JANNARONE: Those meetings are
notified through e-mail and through flyers distributed
in the neighborhood.

CHAIRPERSON GRIFFIS: Okay. Is it
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published anywhere in a public newspaper or anything
of that nature?

MR. JANNARONE: The Chair would be better
to answer that. I think it is published in the
Northwest Current and the Common Denominator. It's
also published on the ANC website and Council Member
Fenty's website.

CHAIRPERSON GRIFFIS: Good.

MR. JEFFRIES: Where are you distributing
the flyers?

MR. JANNARONE: I distribute the flyers in
my single member district which goes from Georgia
Avenue to 13th Street, from Spring up to Shepherd.

MR. JEFFRIES: So you are actually
delivering them to the homes. Are you delivering to
grocery stores and things of that sort?

MR. JANNARONE: Just the homes and
apartment buildings. What we do for the apartment
buildings since we can't get inside we post them on
the door in front of the apartment buildings. That's
how we handle that.

MR. JEFFRIES: Have you gotten any
complaints from various residents about their
inability to receive notices about meetings?

MR. JANNARONE: No. Honestly, Ms. Johnson
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and I have had conversations before. She has
complained and another member of the -- a resident of
the Paramount apartments has complained but that, to
be honest with you, has been the only complaints I've
received.

MS. MILLER: What did you mean by e-mail?

MR. JANNARONE: There are listservs,
Petworth listservs. There's actually three different
ones where our meetings announcements get posted.

MS. MILLER: Okay.

MR. JANNARONE: The three listservs have
a combined membership of 300 subscribers.

MS. MILLER: What we've been asking of the
ANC Commissioners lately is that if you could describe
in your letters vyour form of notice, then we don't
have to go through these kinds of questions and we
have a real understanding that notice went out. When
you were talking about the flyers did you mean that
you did distribute flyers with respect to this
particular BZA application?

MR. JANNARONE: Yes. Actually, I did
receive notice in the mail also.

MS. MILLER: And how was the turnout at
the ANC meeting?

MR. JANNARONE: That night probably 30
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people which is probably average.

MS. MILLER: Okay. And this letter is
just from you as the ANC commissioner for your single
member district.

MR. JANNARONE: Correct.

MS. MILLER: There was no report on behalf
of the whole ANC in this case. Is that right?

MR. JANNARONE: No. There was no report
specifically for this, no.

MS. MILLER: There was just a vote that
you reflect?

MR. JANNARONE: Actually, it was not a
vote because we did not have a quorum but I guess it
was unofficial vote and every ANC Commissioner present
was in support of this which is reflected in the
letter.

MS. MILLER: Okay. My final suggestion is
also when you go back to your commission could they
put in their letter what their quorum is.

MR. JANNARONE: Okay.

MS. MILLER: Thank you.

CHATIRPERSON GRIFFIS: Any other hard-
hitting gquestions for the ANC member? Okay. Any
cross?

MR. GLASGOW: No, sir.
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CHAIRPERSON GRIFFIS: Very well. Thank
you very much. Appreciate you being down here today.
Let's move ahead then. We can go to persons to give
testimony at this time. Are there persons present who
would like to give testimony either in support or
opposition to the application 17246 of Donatelli and
Klein on behalf of the D.C. Government? Why don't we
fill the table and we can hear it.

MS. JOHNSON: Good evening, everyone.
Thank you to the Board for listening to my preliminary
matter as well as this testimony. I actually
apologize because I don't know the procedure to ask
the ANC exactly on the final statement. When was the
date of the meeting when 30 people were present for?

CHAIRPERSON GRIFFIS: The reason why I
didn't bring you up is cross examination is done by
applicants and parties in the case and you're not a
party in the case but a person to give testimony.
Let's get a quick answer to your question. What was
the exact date?

MR. JANNARONE: It was our November 9th,
our last scheduled regularly scheduled ANC meeting.

CHAIRPERSON GRIFFIS: November 9th was the
last regularly scheduled meeting and that's when it

was.
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MS. JOHNSON: All right. I thank you very
much for noting that there was not, in fact, a vote
with regards to -- if I could just get one thing
clear. You're the Zoning Board, correct?

CHATIRPERSON GRIFFIS: We're the Board of
Zoning Adjustment.

MS. JOHNSON: Okay. Board of Zoning. And
what is before you is the matter of the variances and
three, I believe --

CHAIRPERSON GRIFFIS: Special exceptions.

MS. JOHNSON: And three special
exceptions.

CHAIRPERSON GRIFFIS: One variance.

MS. JOHNSON: One variance and three
special exceptions. With that noted, and the
community has not been informed, I certainly do ask
the Board to vote unfavorably for approval of rezoning
this area. I, again, ask that the record remain open
for affidavits, one, of posted notices, and secondly
residents in this community.

I understood it to be a requirement of 600
square feet but I believed you mentioned 200. Is that
correct? For there to be affidavits from the
community within that 200 square feet to know that

they have received proper notification.
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I gave testimony that I resided in this
area since 1996 and since the development of the Metro
Petworth area, there has only been one townhall
meeting that I've been informed of by Council Member
Fenty. I have not received any notices among many of
members of my community which I believe outnumber the
30 people that are claimed to be at the meeting.

CHAIRPERSON GRIFFIS: Let me just direct
your efforts, and good efforts, but you're going a
little bit off base of what our jurisdiction is here.

MS. JOHNSON: All right.

CHAIRPERSON GRIFFIS: First of all, we
could not require, and I can't mandate affidavits for
surrounding community members whether they got notice
or not. We have a list and it's based on the tax
rolls and that's where every applicant gets its
mailing list. Then they are required to mail out the
letter of which the ANC Commissioner that was here
said he received that letter.

Ag I indicated, I pulled up your address
and it went to the building owner so that building
owner, whether that's the correct one or not, that was
satisfied. Our requirements and regulations have been
satisfied. You made a comment and I just want to be

sure that you're clear that you don't want us to
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rezone this.

This is not a rezoning. That's what the
Commission does, the Zoning Commission. This is not
changing the zoning. This is not in any way going to
be impacting beyond what the property line is that
we're looking at here.

MS. JOHNSON: Thank you.

CHAIRPERSON GRIFFIS: There's one specific
piece. Now, I think it would be valuable for us to
here from you today in terms of the variance they are
requesting. The variance has to be based in order to
be granted, based on some sort of unique aspect that
creates a practical difficulty meaning there's
something so different about this property that makes
it so hard for us to comply with the zoning
regulations.

Therefore, we're here to ask you to give
us relief. They are specifically asking for a
reduction in the required space that is allotted to
residential recreation. 1It's a strange kind of term
that we have put into our regulations back in who
knows what century it was created.

But what it says is when you have a
certain residential apartment building in a certain

commercial zone, you have to provide common space for
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the residents of that building to do whatever they in
recreating. That may be meditating. It may be I
don't know what, a health club. Do you understand
what that is?

MS. JOHNSON: Yes, I do.

CHAIRPERSON GRIFFIS: Okay. Tell me if
I'm being too simple because it's taken me a long time
to figure all this stuff out.

MS. JOHNSON: Thank you.

CHAIRPERSON GRIFFIS: So 15 percent of the
total square footage has to go towards that. They
can't fit in and they are asking for a reduction of
three percent of that. That's what we're here for.

MS. JOHNSON: And when you're referring to
the recreation area, are you referring to Raymond
Playground or within the property of the Donatelli
construction?

CHAIRPERSON GRIFFIS: Exactly. It's all
within their building. Zoning regulations, R zoning
tells them that they have to utilize that building in
certain ways and one of which is to provide these
residential recreation rooms. Essentially I try not
to be too facetious but to provide a workout room for
the entire condominium association.

MS. JOHNSON: Yeah. Okay. Well, if it
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helps, and correct me if I'm wrong, we're discussing
the recreation area and we are also discussing the
change to the landscape. I understand that to be a
factor that was mentioned as well.

CHATIRPERSON GRIFFIS: That's one of the
uniquenesses of this site, yes.

MS. JOHNSON: Because it is significantly
reducing the landscape area that is currently being
enjoyed as a lifestyle that has been accustomed by the
community currently. There is a huge landscape area
that surrounds the Petworth Metro Station that will be
entirely lost due to this Donatelli construction.

CHAIRPERSON GRIFFIS: You mean right now
the site has nothing on it?

MS. JOHNSON: Exactly. It has --

CHAIRPERSON GRIFFIS: So someday a
building is going to be on it.

MS. JOHNSON: The Metro surrounding area
has a lot of green area and trees which is very
beneficial to the community.

CHAIRPERSON GRIFFIS: So in your opinion
it's more beneficial to have a green park on top of a
metro site than to have --

MS. JOHNSON: Most definitely.

CHAIRPERSON GRIFFIS: -- than to have
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retail and new residences?

MS. JOHNSON: Because I believe testimony
was given that the community has been in desperate
need for retail in the area. I believe the community
has expressed they have been in desperate need to
maintain their being areas aware.

CHAIRPERSON GRIFFIS: I live in a
community and I know 50 people that speak for the
community.

MS. JOHNSON: Okay.

CHAIRPERSON GRIFFIS: Let's get away from
that. Let me hear from you. You think that it's
actually more beneficial for you in this neighborhood
to have --

MS. JOHNSON: That is correct.

CHAIRPERSON GRIFFIS: -- green space on
top of a Metro site.

MS. JOHNSON: Correct.

CHAIRPERSON GRIFFIS: Okay.

MS. JOHNSON: Now moving on to -- correct
me if I'm wrong, again, that there is going to be an
underground garage area.

CHAIRPERSON GRIFFIS: Yes, below-grade
parking.

MS. JOHNSON: Yes. And it's very
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difficult to continue with any form of testimony that
does not include the terminology community because
community was very much affected by the construction
of the Metro. Property owners incurred a lot of
damage with the construction.

I believe testimony was given there would
be significant digging of depth of the garage to
accommodate their restrictions and then would cause
more construction areas to the property owners. I
don't exactly -- and I will get the regs. First of
all, I was not given copies of this information
pertaining to the one variance and then the other
details.

If it's helpful to know, with the major
construction that took place, that also affects
renters. Again, I don't know the regulations but I
believe you implied that only property owners are a
concerned factor in this construction.

CHAIRPERSON GRIFFIS: Don't get me wrong.
It's served to the properties so the only way you can
mail it, the mailing address is going to be to the
listed property owner and a mailing address.

MS. JOHNSON: Okay.

CHAIRPERSON GRIFFIS: This is a public

process. We don't check deeds at the door or leases.
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Everyone is welcome as you are. No one asked your
status of whether you own 50 houses or no houses in
the area. We would take your testimony equally as
everyone else that shows up.

MS. JOHNSON: And I thank you, Chair, but
my concern then is if, in fact, I'm not included in
that mailing to receive this proper notice, then how
can I properly respond?

CHAIRPERSON GRIFFIS: Yesg, Mgs. Miller?

MS. MILLER: Okay. We have regulations
that set forth ways in which the applicant is required
to provide notice to the community and they overlap a
certain bit so that if you don't get it one way,
hopefully you get it another way. You should have had
notice by the placard which was posted. They are
required to post in certain areas where anybody who
lived near there or walked by there would see it so
you should have seen that.

MS. JOHNSON: Okay.

MS. MILLER: The ANC gets notice and then
the ANC is supposed to notify its community of things
going on and that's why I was asking the ANC
Commissioner what kind of notice do you provide and he
answered --

CHAIRPERSON GRIFFIS: Let me ask a more
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direct question. You had no idea that there was
development being proposed on this site?

MS. JOHNSON: Absolutely none. 1In fact,
our Council Member Fenty does not believe that is an
accurate statement that represents the community so,
therefore, I took a significant amount of time to get
response back to Council Member Fenty. From
registered voters just from precinct 47 I have 30 that
have signed that they have absolutely no -- the
community has absolutely no idea that this major
construction has taken place.

CHAIRPERSON GRIFFIS: It's fascinating.
Hard to believe.

MS. JOHNSON: It's very discouraging, too,
that your community can be so majorly transformed
without you being properly informed. If I can sum up,
renters --

MR. JEFFRIES: Excuse me. So in precinct
47 how many people were aware?

MS. JOHNSON: I actually have found only
one that was aware outside --

CHAIRPERSON GRIFFIS: How many registered
voters are in the precinct?

MS. JOHNSON: That was the point that I

have tried to suggest to the ANC Commissioner, that if

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

276

we were able to access how many registered voters we
have within that 200 square foot area, that would
certainly be able to dictate whether or not there is
full community support that both Council Member Fenty
claims and the Office of Planning.

CHATIRPERSON GRIFFIS: Okay. We understand
that. Last point on this and then we need to move on.
Notification. We'll make sure everything was done
right.

MS. JOHNSON: Thank you.

CHAIRPERSON GRIFFIS: Another piece of
this is in our review, like I said, I laid out the
variance which is the higher threshold of test that's
made. We don't do -- I guess it's safe to say this
isn't a democratic process here. We don't count up
the votes and how many people are supportive and how
many people are opposed to it.

For us if you truck 100 people in here, we
want to hear from each and every one of them but we
want to hear substantive aspects of this. Why do you
believe this isn't a unique site. Let's get to more
of it because I think those are pretty home run hits
on the variances. Where do you see that this would
somehow impair the integrity of the zone plan or map?

Or how does this go against the public good?
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You mentioned one piece in terms of
reducing the open space and park-like setting on top
of the Metro on Georgia Avenue right now. Is there
any other aspects you find would be a detriment to the
public good if relief was granted which actually goes
more specifically to the residential recreation but
I'll give it to you, the whole thing.

MS. JOHNSON: Okay. Thank you.

CHAIRPERSON GRIFFIS: Anything else?

MS. JOHNSON: One, most definitely, with
the parking. 1I've heard testimony given that parking
will not be affected. Parking is significantly
affected just when we have certain community days like
Georgia Avenue Day.

CHAIRPERSON GRIFFIS: Oh, sure.

MS. JOHNSON: Right. We have a Metro
that's present and, yet, still parking is very
overwhelming when certain activity is increased in our
community. I do not believe that testimony that
states that there will not be any detriment to the --

CHAIRPERSON GRIFFIS: What's your opinion?
Should there not be anymore development because
there's not enough parking now?

MS. JOHNSON: Most definitely

CHAIRPERSON GRIFFIS: So nothing else
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should happen on Georgia Avenue?

MS. JOHNSON: I believe -- thank you for
asking me. I believe the Georgia Avenue community has
already gone through major revitalization with the
Petworth Metro area and it has transformed the
community in a way that we hope has been to our
benefit. Anything further is most definitely a
burden.

The size of that building intrudes upon
the community, we believe. First of all, the size is
so enormous it dominates over the community. I do not
believe that construction has any type of positive
relationship to the Paramount Apartments. It takes
away the entire skyline of the whole area.

There's a beautiful skyline that we have
in that community and it totally eliminates it. I
understand testimony given that they are putting in
consideration the sloping, the construction of the
sloping. With that put into effect it still dominates
the entire area.

It dominates the skyline. It dominates
over the sidewalks that they mentioned. They have
accommodated for certain places. Basically what
they've done is they just jammed everything up in that

area. To give an example, for U Street how that area
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has been transferred, that is now how we wish for
uptown to be transformed.

It looks like a downtown building and that
is exactly the issues we are discussing here. When we
start discussing retail and residential parking, we're
not only discussing a very significant construction
which changes the very identity of that community.
Petworth is a historic area and there is no buildings
that come close to that intrusion of that building.
That addresses one, the construction that took place,
the Metro.

Secondly, we went through a major rodent
infestation that took place with the Metro
construction. No accommodations was made for the
current community for what we had to endure when that
ground was broken with the Metro. We no longer want
any further ground breaking to take place. We are in
support of any type of beautifying and revitalization
of --

CHAIRPERSON GRIFFIS: What does that mean,
though, beautifying and revitalization? You said that
Georgia Avenue has already been revitalized with the
Metro. What do you mean? What's been revitalized?

MS. JOHNSON: Thank you very much for

asking. There are approximately two to three empty
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lots. That is the most that neighborhood can
accommodate in terms of change. We welcome any
changes for any empty lots. Taking away what we've
already enjoyed is a reduction in what we have
established as a lifestyle in that neighborhood.

We've been accommodated by having the
Safeway, the Metro area, and the whole surrounding
recreation park area. When you look down that
corridor of Georgia Avenue, there are shops that will
suffer -- that's another issue -- that will suffer
from major retail areas from coming in.

I don't know if that's a discussion that's
on the table but the mom and pop stores of the
neighborhood are not in support of major retail areas
coming in. If I can just add one last thing to that
point. The civic associations. You have a long list
of civic associations. Those civic associations
represent very little before community of the Petworth
area who are precinct 47.

MR. GLASGOW: Mr. Chairman, I would like
to interpose an objection.

CHAIRPERSON GRIFFIS: Okay. Agreed. We're
going a little beyond field and I've actually kind of
pushed it in that direction. I think we understand

your position and it's an important one. I personally
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come from a neighborhood that's incredibly organized
and that in itself makes it so disorganized because
there are so many groups and so many people saying
they speak for the community.

MS. JOHNSON: Yes.

CHAIRPERSON GRIFFIS: You know, it's hard
to keep up on everything but it's important to keep up
on everything. Let me just address a couple of other
things in terms of --

MS. JOHNSON: I even have the signature
from a former Congressman that has no idea, part of
the 30 signatures, no idea of this major construction
so that gives you the full list of the full --

CHAIRPERSON GRIFFIS: That's surprising
for a Congressman.

MS. JOHNSON: Very much so. The notices
have not gone out.

CHATIRPERSON GRIFFIS: Okay. To be
absolutely clear, our requirement and notices have
gone out and the posting has happened. That
notification and, again, with the ANC and all of that,
this is what I first of all want to address and the
substantive nature of this. You've indicated some
objectionable gqualities in your opinion have been the

massing, the size, the height of all this. None of
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that's before us.

MS. JOHNSON: And the underground
construction.

CHAIRPERSON GRIFFIS: Right. I'll get to
that, too.

MS. JOHNSON: Okay.

CHAIRPERSON GRIFFIS: The zone that it is
in, which is a C-3-A zone, allows this. They are not
asking us for relief on any of the height or the lot
occupancy or the FAR or the massing or anything of
that nature. This is what the city said this should
happen here and that's why they zoned it that
directly.

In terms of the construction, again,
construction aspects and, you know, just personal
opinion, I lived through a Metro construction also.
I'm shocked. 1In 14 years I never saw rats and then
all of a sudden you do. It's a construction aspect,
not a zoning aspect. If I had jurisdiction over that,
believe me, I would do everything I could on this
Board to remedy that situation.

MS. JOHNSON: Okay.

CHAIRPERSON GRIFFIS: But we don't.

MS. JOHNSON: All right.

CHAIRPERSON GRIFFIS: In terms of the
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construction it doesn't directly go to the zoning
aspects and the relief.

MS. JOHNSON: So I will give testimony on
the 13 spaces. 1Is that the issue that's on the table
that the 13 spaces --

CHAIRPERSON GRIFFIS: We're going to that
last piece and you can say very directly there's a
provision in the regulations that allows for reduction
of 25 percent if you're in a certain proximity 500
feet of a metro station. They're invoking that not to
the fullest extent but to reduce the parking that they
have calculated in terms of what goes to the retail.

Overall just for clarification their
application is indicating that overall they are
actually providing more parking than we require but
they are reducing as it's designated into the retail.
Okay. So go ahead.

MS. JOHNSON: Okay. To sum it up, the
residential criteria has already been met and then
some but it is the commercial -- the retail parking
that they are short 13. Just to address the ANC
Commissioner said I was a part of the DMV protest, I
was never involved with the DMV.

In fact, I am not informed beyond parking

other than to give input that 13 additional cars on
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Quincy Street would be a burden. That street cannot
hold 13 cars. In fact, that is what we're discussing
that there would be 13 cars that cannot appropriately
fit into the garage facility. 1Is that safe to say?
CHAIRPERSON GRIFFIS: No. It's a little
bit more -- it's a little bit more theoretical than
that. Our regulations state that in order to
calculate it's on a sqguare footage basis that then
equate into how many spaces are needed. If every 100
feet you had to provide a parking space, it's not as
if -- so it's anticipating the use of these retail.
If no one drives and uses retail, there
are no extra cars. That's why the traffic engineer,
Mr. George, gave this map showing where there was
parking all around. It's not as if it's guaranteed
that 13 more cars are going to show up than can fit
into the garage and they are going to go on Quincy.
There may be more. There may be less and
they are going to be able to park in the restricted
zone for two years or on the meter parking all the way
up Georgia and the surrounding areas.
MS. JOHNSON: But it's safe to assume that
a parker would generally target the most immediate
area to this construction.

CHAIRPERSON GRIFFIS: Right, of which
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there are one, two, three, four, five, six, seven,
eight, nine blocks.

MS. JOHNSON: Okay. And the most
immediate -- you have been provided testimony that the
most immediate area would find it detrimental to have
theoretically 13 additional cars in that area to
accommodate the traffic for this new construction
because that is what's before the Board.

CHAIRPERSON GRIFFIS: Right.

MS. JOHNSON: They are short 13 and they
are asking the Board to approve it. We have
opposition to it because the community finds it would
be detrimental to be able to accommodate 13 additional
cars.

CHAIRPERSON GRIFFIS: Your opinion is that
it would be detrimental to add more cars finding
further parking?

MS. JOHNSON: Most definitely. I mean,
that was very much -- like I said, the very limited
knowledge that I have of the DMV, that was a very
significant factor. The most I know is they were
successful to address the traffic. What I understand
has been proposed is that they are going to build a
garage to accommodate the majority of that parking.

As we have seen in their plan, they have fallen short
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and it will still, in fact, be detrimental to the
community.

CHAIRPERSON GRIFFIS: Okay.

MS. JOHNSON: Now, if you could just
explain to me, that addresses the one variance. What
were the other three? I do have them in my notes. I
just know we ran over and I know everyone wants to go
home.

CHAIRPERSON GRIFFIS: Right. We need to
move on. You want to know the test for the variance?
Is that what you're asking?

MS. JOHNSON: Was the factor in the -- was
the variance factor the parking that they were 13
short.

CHAIRPERSON GRIFFIS: 1It's a special
exception.

MS. JOHNSON: That was a special
exception. Again, as I asked in the preliminary, I
ask that the record remain open so that I can get the
documentation as well as -- I know it's not the
responsibility of this Board -- for there to be input
allowed to go before this Board because if, in fact,
the poster board for many of the renters, I don't know
the numbers but there's a significant amount of

renters. In fact, the entire Randolph Street is a
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street of rented apartments.

CHATIRPERSON GRIFFIS: What does that have
to do with anything?

MS. JOHNSON: The significance of that is
that you are stating that renters are not providing
the notice, that renters are able to review just a
placard board that is posted. I told you that placard
board was a failed notice to the community because it
was down a significant amount of time.

It came up, I believe on the 10th of
October. Excuse me. Perhaps the 10th of November.
Forgive me. I don't have my notes in front of me but
it was down a significant time. A new placard, in
fact, and they pictures of the current new one.

If I was to go home and to maintain that
placard, would that be lawful because I would like to
be able to keep a copy of it at the end of the
hearing. I know that may be going beyond the call of
duty. Would I be able to remove that placard to keep
it as evidence that the hearing has concluded? There
have now been two.

CHAIRPERSON GRIFFIS: Evidence of what?

MS. JOHNSON: There was this placard
that's up just came up this week. Therefore, the

renters --
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CHATIRPERSON GRIFFIS: It would seem --

MS. JOHNSON: -- did not get the full
days.

CHAIRPERSON GRIFFIS: It would seem that
placard is on their property.

MS. JOHNSON: I'm sorry?

CHAIRPERSON GRIFFIS: That placard is on
the property. I'm not sure. Anyway, I don't know.

I have no answer to that question.

MS. JOHNSON: I just didn't know how do I
provide the necessary evidence to you.

CHAIRPERSON GRIFFIS: Why don't you review
the record. There's an affidavit of posting in there
that has photographs. There's an affidavit of
maintenance that's in there. I'm sorry but we do have
to move on because we've got another case to finish up
this afternoon.

MR. GLASGOW: Mr. Chairman, just very
qguickly, I want to interpose an injection to all these
statements dealing with the deficiency of notice.

CHAIRPERSON GRIFFIS: Indeed.

MR. GLASGOW: Posting, mailing, otherwise.

MS. JOHNSON: I thought it was agreed that
the record would remain open for affidavits.

CHATIRPERSON GRIFFIS: Let me --
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MR. GLASGOW: I certainly haven't agreed
to that. I don't know what the Chairman is going to
do.

CHAIRPERSON GRIFFIS: Right. There's been
no decision on that. I think I can address that right
now in terms of keeping the record open. Again, to
reiterate that we have a certain test and an
obligation in our jurisdiction which we need to look
at in terms of any sort of relief that is granted.
We're not finished the entire process of this case but
we are about to be.

MS. JOHNSON: Okay.

CHAIRPERSON GRIFFIS: We would maintain
the record open only for information that would go
directly to those aspects. You have brought up an
interesting point of, well, did enough people know of
this. 1In certain circumstances we've continued and
left the record open in order to incorporate but there
are certain and realistic and very substantive reasons
why and evidence of why.

First of all, there is a notion that there
is a significant opposition to an application but not
enough time to prepare to do a full case. The other
is that there may not have been proper notification

and there's numerous other ways. I look at this and
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I look at, first of all, the ANC. Although they
didn't have a quorum they had meetings.

The entire process and the testimony from
the ANC members who does is elected. Whether he knows
everybody and everyone likes him and agrees with him,
he represents the community. That's his position.
Even than that is you have two council members that
are writing in on this and have also been involved in
this entire process. They represent the community and
certainly I don't think hide any information.

In addition to it, the fact that this was
a public RFP that was competitive reinforces the idea
that most would have an inkling that something big was
going to happen, not to mention being right on top of
a Metro station. At this point I would hear from
other Board members but I see no reason to keep the
record open. I think we can finalize this case this
afternoon.

MS. JOHNSON: Then I would ask, Chair
Griffis, if, in fact, the aspects that you have just
stated have, in fact, failed because I did not hear
the ANC Commissioner provide evidence that he did
submit this information. This is something I brought
before the ANC.

CHAIRPERSON GRIFFIS: Submit what
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information? I don't understand what you're asking.

MS. JOHNSON: Evidence that he has
provided notice to the residents of precinct 47 or to
his ANC. I presented this to him on numerous
occasions. I've also asked Council Member Fenty to
also provide photographs, simple photographs. I
understand you say an RFP was submitted.

CHAIRPERSON GRIFFIS: So you didn't get
anything from Council Member Fenty's Office, the man
known for his constituent service and answering didn't
return your call?

MS. JOHNSON: That is why, in fact, I did
provide he has been responsive to the fact that I did
now collect signatures to state that the community has
not been informed. His position was that they were.

CHAIRPERSON GRIFFIS: Okay. All right.
Again, we move on from even the notification. We need
to get the people in here to tell us substantive
things that we need to look at in terms of the
opposition. You've identified a few which are
important. There's not much more I can do.

MS. JOHNSON: There has not been one copy
of a computerized rendering of this development
allowed to the public. Not one.

CHAIRPERSON GRIFFIS: I understand. It's
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hard to believe as this as been a public presentation.

MS. JOHNSON: And I agree and that's just
why I'm here.

MR. JEFFRIES: Ms. Johnson, the Chairman
has actually been very, very generous with you this
afternoon. I'm really addressing a lot of things
that, quite frankly, as he has said, is just really
not in our jurisdiction. You are very articulate.

You seem very informed. I'm not certain how you knew
about this meeting but I'm just having a very
difficult time trying to clearly understand how you --

MS. JOHNSON: I would love to know how to
clear that matter up other than to provide you
signatures which I think would address the issue.

MR. JEFFRIES: I definitely can imagine
that there are different residents in the area for
various reasons --

MS. JOHNSON: I --

MR. JEFFRIES: Excuse me. Let me
finish -- could not get information. I understand
that. But this is a fairly large catalytic project in
a very pivotal location --

MS. JOHNSON: I agree.

MR. JEFFRIES: -- in an area that is

quickly gentrifying and you are bringing up a lot of
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issues that I think absolutely are worth discussion
but, again, it's just really not part of sort of what
we're doing here which is very, very narrow.

MS. JOHNSON: Okay.

MR. JEFFRIES: My hope is that some of the
things that you are discussing are issues that really
relate to your elected officials and how that is all
organized. As it relates to what we look at in terms
of notice, everything seems to be relatively clear to
us and so I really side with the Chair that I don't
see at this point any reason to keep this record open.

MS. JOHNSON: If I may just respond on two
points.

CHAIRPERSON GRIFFIS: Hold on. Ms.
Miller.

MS. MILLER: Mr. Chairman, I would just
like to say it's getting near 5:00 and we have another
case coming. We normally grant three minutes to a
person in opposition and I'm sure it's been at least
a half an hour. I think that we have heard --

MS. JOHNSON: I will resubmit my remaining
positions in writing but the reason I spent
significant time --

MS. MILLER: Excuse me. I think also

really here you shouldn't interrupt us. I'm
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addressing the Chair now and I think we really need to
move on and hear from the other parties in the case.

CHAIRPERSON GRIFFIS: Good. Very well.

I think it's important. We appreciate you being down
here this afternoon. If you have additional evidence
that you are going to provide for the record, if you
can, provide it to the applicant before it goes into
the record.

MS. JOHNSON: How much time would I be
allowed to do that?

CHAIRPERSON GRIFFIS: No, that's today.
What you have with you. Whatever you want to put in.

MS. JOHNSON: So on record when you stated
there would be affidavits that would be looked at,
what were you referring to?

CHAIRPERSON GRIFFIS: I never said that we
would look at affidavits. I said actually I didn't
see the importance of having affidavits submitted in.
Anything you want to put in the record for us to look
at should come in right now. What else do you have?

MS. JOHNSON: I will write it out and
submit it into evidence for you.

CHAIRPERSON GRIFFIS: I would suggest
whatever you want to put in in writing do it right

now.
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MS. JOHNSON: I will do that.

CHAIRPERSON GRIFFIS: I think is prepared
to go for a bench decision today which means we are in
upwards of five more minutes involved in this so we'll
give you that time and we'll check in with you before
we get to the actual note.

Then let's move on. If there's no other
persons present to give testimony, I think we have
worn them all down, let's go to any sort of closing
remarks you might have.

MS. MILLER: Mr. Chairman.

CHAIRPERSON GRIFFIS: Yes.

MS. MILLER: I'm sorry. I do want to ask
one question and it does relate a little bit to what
Ms. Johnson brought up, and that was the architect
didn't get a chance to describe how the project
relates to the community and Ms. Johnson said that
somehow this project was taking away from the identity
of the community. I'm wondering if we could just get
a short summary of what he would have said.

MR. GLASGOW: Yes. We can get the
architect to address that. I think the Paramount
Building where Ms. Johnson lives is the same height as
the proposed building on the north end of the site.

CHAIRPERSON GRIFFIS: Okay. Ms. Johnson,
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we're going to ask you to have a seat. Write out what
you're going to put in. Mr. Walters is going to come
up and --

MR. WALTERS: Call for a brief.

CHAIRPERSON GRIFFIS: Call for a brief,
although I cut off the fun part so I know.

MR. WALTERS: Briefly -- I'm sorry if this
shines past Ms. Johnson -- the northern end of the
building at 65 feet and you can see the corner of the
Paramount there at the same height as well as -- you
don't see it here but that is the same height, but you
can see it in this picture.

CHAIRPERSON GRIFFIS: We're not picking
you up yet. Take your time.

MR. WALTERS: That image you can see how
it picks up on the same height as the Paramount. Then
very quickly as you turn around onto Quincy Street,
that is the northern portion of that facade, the same
facade that you see there. Then the part of the area
that we're getting a zoning line extension is right
there.

That is the garage ramp. The building is
only about 18 feet tall there. There is a landscaped
terrace there so it's kind of a hyphen in the street

wall where there's an area of green up there. Then we
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immediately go into the townhomes. The first flat you
see at the corner is two-and-a-half stories in height.
It has a porch very much in character with the
adjacent buildings immediately across Quincy.

And then as we turn the corner onto 9th
Street and go down the slope of 9th there is the
remainder of that flat, two-and-a-half stories. Then
there's an opening and a side garden for that flat.
Then there are two more flats that appear as
townhouses.

They are very much modeled on the context.
There's a slightly elevated porch. They have porches
as do the other houses and two and a half stories in
height. We feel very strongly that they will be a
nice fit into the community.

MS. MILLER: Thank you very much.

CHAIRPERSON GRIFFIS: Good. Any other
questions?

MR. JEFFRIES: This is considered a
transatlantic development?

MR. WALTERS: Yes.

MR. JEFFRIES: Thank vyou.

CHAIRPERSON GRIFFIS: Okay. Good.

MR. GLASGOW: Mr. Chairman, just very

briefly in closing remarks and we are going to be
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asking for a bench decision today. We have been
through a lengthy process.

I think there was only one item where I
want to make sure that the record was clear. Mr. Mr.
George's report said that those 13 additional parking
were not needed, not just that the community can
accommodate an additional 13 cars. There is no
detrimental or adverse impact based upon the traffic
report and the report that DDOT submitted that said
they have no objection to the granting of the
application.

I think otherwise we have met all the
aspects of the burden of proof for all the variance
that is requested and for the three special exceptions
and we would request the Board to grant the
application. Thank you.

CHAIRPERSON GRIFFIS: Good. Thank you
very much. Any questions from the Board members?
Clarifications? Let me just be clear in terms of the
participation. The parties can cross examination and
continue. As Ms. Miller and others have said, we
allotted the time for testimony for persons so that's
it. That's done. We have now had closings by the
applicant. Did you have something that you were going

to put into the record?
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MS. JOHNSON: I did hear further
testimony. I was just informed from someone they did
not get information regarding the mailing.

CHAIRPERSON GRIFFIS: Then what on earth
could they testify about?

MS. JOHNSON: Her address being on record
she is providing testimony that she did not, in fact,
receive the mailing which is the very basis of my
opposition of this construction.

CHATIRPERSON GRIFFIS: Okay.

MS. JOHNSON: Can she give testimony
providing her address and see if there's a conflict in
evidence that has been presented?

CHAIRPERSON GRIFFIS: No. We have the
list of the mailing. We go through this often on a
lot of applications. Just because people say that
they don't get it doesn't mean it wasn't mailed out.
Our requirement is the applicant mails these out and
where it goes --

MR. GLASGOW: Board staff, Mr. Chairman.

CHAIRPERSON GRIFFIS: I'm sorry. I always
say that, don't it? The Office of Zoning mailed it
out. I mean, the address labels are provided and it's
mailed out of this office so those go out the door.

Ms. Bailey, those go out the door, right?
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MS. BAILEY: Yes, Mr. Chairman.

CHAIRPERSON GRIFFIS: That's right. Okay.
Let's move on. You were going to write something out,
last question. You're putting it in or not putting it
in?

MS. JOHNSON: I just thought further
testimony would be heard.

CHAIRPERSON GRIFFIS: Okay. No. It
wouldn't.

Board members, if you're prepared to move
forward, I think we can. The application is entirely
filled and full on this in terms of all the reports
and the information we need regarding the special
exceptions. Quick discussion on this? Is the Board
ready to move forward then with some action? I would
suggest that we do our deliberation under a motion.

I would move approval of Application 17246
of the Donatelli and Klein on behalf of the District
Government as indicated, a variance for the
residential recreation space. The three special
exceptions of moving the zone district to the boundary
line obviously has been talked about less than the 35
feet that would be allowed.

Also, in terms of the reduction of the

percentage of the parking requirements in the
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proximity of the Metro. And then in this all
important and now clarified aspect of accessory
parking. I would ask for a second.

MR. JEFFRIES: I second it.

CHAIRPERSON GRIFFIS: Thank you. Clearly
the variance, of course, is the higher threshold of
the test to be met in terms of residential recreation
space. We had extensive written submissions, graphic
documentation today in the presentation going over the
unique aspects of it.

I don't think anyone could refute the
numerous unique aspects, many of which go directly to
the variance and the practical difficulties which was
provided in providing the entire residential
recreation space.

The narrowing aspect, the slope and the
grade in terms of the four levels, and also the change
in the accommodation of the mixed use as well as the
other aspects that were put in creates a practical
difficulty to comply with the entire square footage
requirements of the 15 percent without reducing some
of the major aspects which are important to the
success. Actually, probably the award of this
development team and this project impairing the intent

and integrity of the zone plan or the public good.
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It's interesting when we get these
variances, and we have limited time so I'll be brief
on this, but when we get to whether it would impair
the zone plan or the zoning, or even the public good,
I think we've had numerous and very substantive
discussions of how, in fact, especially the point you
brought up, a transit oriented development type.

It actually supports the public good and
actually the aspects of the zone plan that puts people
out that are actually out recreating, walking, and
being part of the community and utilizing these
surrounding areas. The fact that the private and the
public in the residential add up to more than the
actual allowable, certainly the intent is not even
touched if not surpassed.

Going to a special exception, I don't see
that there's been any evidence that has come up.

There has been certain concerns of additional parking
and the requirements of parking. I think it's well
said by the applicant in terms of the reduction of the
25 percent as it's been allotted into the retail.

It's not the fact there would have to be that many or
would be. There may be more or there may be less.

Their expert has actually testified to the

fact that it would not be required. I think overall
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there hasn't been substantial evidence not to support
special exception in the reduction of the 25. The
accessory I thought incredibly -- you know, obviously
these folks know this stuff which is how they found
that.

After getting clarification of what it is,
it is a very peculiar aspect which actually reinforces
the uniqueness of the site of how it's had to be
programmed and actually had to be split in terms of
the zone boundary line. Of course, it's a special
exception, not a variance, but it did not seem that it
would or evidence presented that it would have a
detrimental impact.

I think the Office of Planning's report in
support of this application should be relied on
substantially in terms of their analysis and also
their recommendation. That's all I need to say. Are
there other comments? Ms. Miller.

MS. MILLER: Well, I concur fully with
what you said with respect to your special exception
and variance analysis. I just want to take one moment
and address the notice issue because notice is very
basic and important and I think there might be a
misunderstanding here.

In essence, this Board has found that the
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notice requirement set forth in our regulations have
been fully complied with and the problem here as I
perceive it is that owners get written notice in the
mail and renters don't.

If that seems to be a problem that the
community wants to pursue in changing, you would need
to change the regulations and seek that kind of
regulation requiring mailing to renters because it's
not required in our regulations as they stand now. In
this case, the applicant did comply fully as far as
the evidence shows with our notice requirements.

CHAIRPERSON GRIFFIS: Thank you, Ms.
Miller. Others? Very well. We have a motion before
us for approval. I would ask for all those in favor
to signify by saying aye.

ALL: Aye.

CHAIRPERSON GRIFFIS: Opposed?

Abstaining? Ms. Bailey.

MS. BAILEY: The Board has voted four zero
one to approve Application No. 17246. The motion was
made by Mr. Griffis, seconded by Mr. Jeffries. Mr.
Mann, Mr. Etherly are in agreement. I'm sorry. Mr.
Griffis, Mr. Mann, Ms. Miller, and Mr. Jeffries are in
agreement. Mr. Etherly is not present today. Are we

doing a summary order or a full order on this, Mr.
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Chairman?

MR. GLASGOW: Mr. Chairman, we would like
to have a summary order if we could provide one.

CHAIRPERSON GRIFFIS: I thought I would
scare everyone with that pause there. It sure got my
Board. Yeah, I think we can waive our regulations and
issue a summary order in this case.

MS. BAILEY: Thank you, sir.

CHAIRPERSON GRIFFIS: Thank you, Ms.
Bailey. Very well. Thank you all very much.
Appreciate your patience being down here this
afternoon. Are we ready to move on? Let's go.

MS. BAILEY: Mr. Chairman, am I calling
the next case?

CHAIRPERSON GRIFFIS: That's what I just
figured out, yes. Let's move on.

MS. BAILEY: Okay. Application No. 17238
of Sibley Memorial Hospital, also known as Grand Oaks,
pursuant to 11 DCMR 3104.1, for a special exception to
add 36 independent living units to an existing
community residence facility under Section 358 and
pursuant to 11 DCMR 3103.2, a variance from the
building height and number of stories limitations
under Section 400, and a variance from the rear yard

requirement under Section 404, to allow the expansion
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of the residence's dining facilities in the R-5-A
district of premises 5255 Loughboro Road, N.W., Square
1448 north, lot 26.

MR. TUMMONDS: Good afternoon, Mr.
Chairman, members of the Board. My name is Paul
Tummonds. I'm with the law firm of Shaw Pittman and
with me here this afternoon is Jeff Utz, also of our
firm. We represent Sibley Memorial Hospital, the
applicant in this BZA application.

We are, as Ms. Bailey noted, seeking
special exception and variance relief in order to
construct an addition to the existing Grand Oaks
assisted living facility on the Sibley Hospital campus
which is located at 5255 Loughboro Road, N.W.

The proposed addition will consist of 36
assisted living units and a small addition to the
dining room that's located in the existing assisted
living facility which was approved by the BZA in 1998.
Special exception relief pursuant to Section 358 is
required to construct this assisted living facility on
the Sibley Hospital Campus because it's located in an
R-5-A district.

Variance relief from the height and number
of stories requirements, as well as the rear yard

requirement, is necessary to construct the proposed
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addition in the proposed location so as to minimize
any potential adverse impact on the surrounding
community.

We believe that we have submitted for the
record a very detailed prehearing statement and that
the applicant fully satisfies the special exception
and variance relief requirements. We note that this
application has received the unanimous support of ANC-
3D and is fully supported by the Office of Planning
and the Department of Transportation.

We know that you've been here a long time
today. We will take your cue. We have two witnesses.
Our first is Jerry Price, the Executive Vice President
and Chief Operating Officer of Sibley Hospital.

He's here to answer any questions you may
have if you believe that would be more helpful as
opposed to making a statement. We also have Dwight
Fincher, the project architect, who is prepared to
make a brief statement regarding this application, or
conversely would be here to answer any questions that
you may have.

CHATIRPERSON GRIFFIS: Thank you. Is ANC-
3D represented today? Not noting any ANC
representative and also not noting anyone else

attended to this application in the room. I think we
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can move ahead just with questions and get through
this pretty quickly. Let me just reiterate, and I do
agree that we did receive your entire package and it
is very substantial and direct to the issue.

In terms of the variance, of course, we do
have a very large area and there's just a certain
specific placement based on the programming of this
facility of which this would be well utilized, if
utilized, in terms of the expansion of the dining but
also the addition of units.

In terms of the variance from the height,
with that uniqueness there is also the unique aspect
of the grading and the existing building so aligning
the floor levels for the communication of the building
is problematic in complying with the height and
stories. 1Is that correct?

MR. TUMMONDS: That's correct.

CHAIRPERSON GRIFFIS: Okay. So in terms
of density, which is what that always controls for the
zoning, it's no different than the adjacent building.
Is that a correct understanding?

MR. TUMMONDS: That's correct.

CHAIRPERSON GRIFFIS: Okay. Any other
clarification questions? Okay. I think we can move

ahead. I think this is really straightforward. I
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have a full understanding but if any other Board
members don't have it. Actually, it's fascinating to
see these boards. It always strikes me because I've
been looking at the 11 by 17s and you are always
trying to get into what's actually happening in there.
The big ones are wonderful to see.

But it was very clear to me in terms of
actually it's an interesting point that you've bridged
it that actually creates that kind of gateway into the
community itself. But does anyone have any technical
guestions that need to be answered? Clarifications?

I say we move right on to the Office of Planning then.

MS. THOMAS: Good evening, Mr. Chairman
and members of the Board. I'm Karen Thomas with the
Office of Planning. Again, we thought this
application was straightforward and meets the special
exception test as well as the variance. It's an
usually shaped lot and we had no reason to believe
that the expansion would be any different than the
current facility and operation in scale and we have no
objections to the expansion. If you have any

questions, that would be --
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E-V-E-N-I-N-G S-E-S-S-I-O-N
(5:00 p.m.)

CHAIRPERSON GRIFFIS: Good. Okay. I
think your report is excellent, too, and actually goes
through the criteria of 358 in terms of location and
all that. One question, Ms. Thomas. 2Am I correct in
your submission in terms of the parking regquirement it
was noted with your analysis in your submission that
the survey showed that -- this sounds like a game
show, doesn't it? The survey shows that actually the
parking that is provided is under utilized. Is that
correct?

MR. PRICE: I can address that. We have
right now of the 104 residents we have about 15 folks
who have automobiles and most of them, thankfully,
don't drive. They just sit there. We'll have
probably that proportion again so we'll probably have
another eight or 10 cars. We're just finishing
construction on a 650 car parking garage adjacent to
where this building will be so there's plenty of
parking.

CHAIRPERSON GRIFFIS: Okay. The majority
of the parking regquirement is based on the employees
or the folks that actually --

MR. PRICE: Absolutely.
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CHATRPERSON GRIFFIS: -- the folks that
run the facility.

MR. PRICE: Right. Right. We are
anticipating 24 new employees when this thing is fully
occupied. Now, unlike the hospital employees, these
employees -- most of these employees use public
transportation.

CHATIRPERSON GRIFFIS: Is that right?
Okay. And you indicated in your submissions in terms
of programming that the bus service is provided for
the residents to connections, I guess, to public
transportation and also to destinations.

MR. PRICE: Grand Oaks owns a bus, like a
17-passenger bus that they move their folks around
with.

CHAIRPERSON GRIFFIS: Okay. Good. Of
course, the Board sets the parking requirement on
this. There's nothing, calculation or formula, that
we need to look at. It had been set in the previous
order. Ms. Miller.

MS. MILLER: I was just wondering did you
address visitor parking and how much traffic you get
from that?

MR. PRICE: We don't get very much,

especially not at peak times. The visitors tend to be
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on the weekends or right around move-in time or
something like that. Once again, there's a parking
lot between Grand Oaks and the Renaissance Skilled
Nursing Facility for the visitors and that parking lot
as soon as this new facility opens probably in about
three weeks, the parking on that level will more than
quadruple so there's plenty of parking.

MS. MILLER: Thank you.

CHAIRPERSON GRIFFIS: Okay. Anything
else? Any other questions? We've got to get the
architect to talk at least.

MR. FINCHER: Thank you very much.

MR. TUMMONDS: He came all the way down
here.

CHAIRPERSON GRIFFIS: For heaven's sakes.
The materials, the existing, are being matched. What
are they?

MR. FINCHER: That's exactly right. 1It's
a combination of brick veneers and exterior insulation
and finished system on the upper band. It's our
effort to recreate in style and aesthetics the
existing facility and use essentially all matching
materials to bring that about, as well as the scale,
architectural treatments, details and elements of the

existing facility.
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CHAIRPERSON GRIFFIS: When was the
existing structure built?

MR. PRICE: We occupied it just about four
years ago so it was completed maybe 50 months ago.

CHAIRPERSON GRIFFIS: Yes. So what we're
matching is not -- what you're matching isn't that
old.

MR. PRICE: No, it is not.

CHAIRPERSON GRIFFIS: It's fairly new.
Okay. Interesting. Okay. What else? Anything else?

MS. MILLER: I'm looking for questions.
There's a statement in here that says there's no other
reasonable alternative to meet the needs of housing
the District's elderly population than adding to the
assisted living facilities in the District. What
alternatives are there?

MR. TUMMONDS: I mean -- I guess it's the
quirk of Section 358 that says if in the R-5-A zone
you can only have a 25-person assisted living facility
so we have to say do you just build 25-person assisted
living facilities? ©No, you probably build more and
the demand is there so you build 36. In 1998 they
built 104 units. That's what that statement is meant
to address.

CHAIRPERSON GRIFFIS: 358.8 is the
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section. Is that right? It's right in front of me.
It goes to that aspect of size and they were obviously
trying to limit or, if it was getting larger, there
was some control on it and it's not unlike, frankly,
an awful lot that we're seeing. Upwards of 300 to
400-unit facilities.

Okay. Anything else? We do have Exhibit
No. 28 which is Department of Transportation which
does not object to the application. They did their
survey of it and analysis. We have an interesting
submission from the Human Services. I don't know if
everyone paid great attention to that, Exhibit No. 26.
I got some comic relief on this last night.

They indicated that the Department of
Human Services, Office of Early Childhood Development,
should not respond to this. I'm not sure how that
complication got in there but, nonetheless, it was
referred to Human Services and obviously the wrong
branch or something of that nature.

It is not located in the historic
district. We would go to ANC-3D which is Exhibit No.
25 which has been reporting as recommending and it was
stated by the applicant, and it's also in the record,
the unanimous support for this which is kind of

impressive for this ANC. Okay. Anything else? Any
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other submissions that the Board is unaware of or I
haven't enumerated?

MR. TUMMONDS: I think that completes the
record.

CHAIRPERSON GRIFFIS: Very well. Any
other questions? Anyone here to give testimony in
terms of support or in opposition of Application
17238? Hold them back. That reads well on the
transcript. It doesn't all work so well on the wvideo,
right?

Okay. Not noting anyone to give testimony
in support or opposition to this, we can go to any
sort of closing or summation remarks that you might
have, Mr. Tummonds.

MR. TUMMONDS: Just that, as previously
mentioned, we believe we satisfied the special
exception and variance relief standards. The support
for this application has been noted and we would
request that the Board approve this application by a
bench decision.

CHAIRPERSON GRIFFIS: Excellent. Thank
you very much. Wish we could predict how applications
were going to go and we can order them in terms of
time requirements and get people in and out. However,

the unpredictability of this day has proved that not
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to be the case.

However, I think this is sufficient. In
fact, the expeditiousness of this application is not
the late hour or the amount of time that we've been
here, but rather in the submissions themselves and how
they were put together and presented to the Board and
I would move approval of Application 17238 of Sibley
Memorial Hospital. That is, of course, for the
special exception which would add 32 units to the
community under Section 358. And also for the
variance of the building height and number of story
limitations under 400 and I would ask for a second.

MR. MANN: Second.

CHATIRPERSON GRIFFIS: Thank you, Mr. Mann.
That is, of course, for the premises at 5255 Loughboro
Road, N.W. I think it's been stated adequately in the
written testimony but I do want to highlight a couple
of things that I think we went through very quickly in
terms of the uniqueness.

There are numerous aspects to the
uniqueness and the practical difficulties. The
conservation of the green space we didn't really touch
on in looking at such a large site and also in terms
of that being one aspect of unigque. But also the

unique aspect of the open space which in this
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neighborhood I think we ought to be well aware and in
the city itself.

I mean, my goodness, we just heard on a
very dense urban block open space and how important it
is. It's not a small matter to take lightly but it is
a unique aspect. In terms of more persuasive to me is
in terms of the variance is the practical difficulty
is the actual placement of how do you grow. You can
grow and just pop a building anywhere but it obviously
has to tie into the existing program and how the
facility itself functions and what is the best nature.

I think in this application it's actually
an excellent point that balances both but doesn't
satisfy both and that is in terms of site plan, how
the building actually creates a more formal entrance
but also connects into the programming of the building
itself. That being said, in order to connect, one has
to align the floors.

Once one does that, obviously this doesn't
look as though you are adding an additional floor
against the existing but because of the site and grade
change, it does for the Zoning regulation requirement
is viewed as above the height and story limitations.

I think it would be practically or unduly

burdensome to try and accommodate a half step in any
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sort of circulation between the buildings themselves
based on the siting and the requirements. If granted,
I don't see any detriment to the zone plan or map.

The use is maintaining the same. The requirements of
358 as outlined by the Office of Planning and also the
applicant have been met. They were previously
reviewed and met.

I believe there was a variance case in the
previous application as well as the special exception.
It's almost a redundant issue. Obviously we look at
it fresh and I didn't see any evidence that would
speak to going against the zone plan or map.

Some of what 358 really goes to is if
approved in terms of the size does this really serve
the specific and larger purpose of the District. I
think that test has been made. Certainly no evidence
to the contrary has been presented. That's it for my
summation. Anyone else? Ms. Miller.

MS. MILLER: I concur with what you said
and I'm not sure whether we acknowledged that we did
get a letter in opposition which I'll do now, from Ms.
Annetta Owens.

I just want to address her remark of
opposition which is she states there's no

justification why Sibley, an institution chartered in
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serving the community as a hospital, should be
permitted to become a developer condominium/apartments
when no other developer would be permitted such an
exception or variance from the existing zoning
regulations. This is similar to another case we had
recently in which we found that independent living
units and assisted living in general are not like
condominiums and apartments.

In effect, they are serving the elderly
population and a very distinct need. Serving this
need is consistent with the comprehensive plan and the
goals in ward 3 where there's a great demand for
housing for the elderly.

CHAIRPERSON GRIFFIS: Good. Forgive me.

I have read that Exhibit No. 27 and skipped over it.
It seemed to be a little bit of a misconception or
misconstruing. It's actually interesting that you
picked that up in terms of the relation of the past
case because I didn't. I took it as a
misunderstanding of what was being developed but
that's a very clear connection.

The end sentence also says, "Presenting no
high rise apartment buildings are permitted." Again,
looking at this in terms of the scale and what's

happening here, it seems as though perhaps it wasn't
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fully understood by Ms. Owens, or at least isn't
presented in the fashion that I believe it was.

Okay. Anything else? Any other matters?
Excellent. Thank you, Ms. Miller, for bringing that
to our attention. It's certainly on the record. We
have a motion before us for approval. I would ask for
all those in favor of the motion signify by saying
aye.

ALL: Aye.

CHATIRPERSON GRIFFIS: And opposed?
Abstaining?

MS. BAILEY: The Board has voted four zero
one to approve the application. Mr. Griffis made the
motion, Mr. Mann seconded. Mr. Jeffries and Ms.
Miller are in agreement. Mr. Etherly is not present
today. We are doing a summary order?

CHAIRPERSON GRIFFIS: I believe we can
waive our regulations and issue a summary order on
this. We have no opposition to this and it's a very
full case so let's do it.

MS. BAILEY: Thank you.

CHAIRPERSON GRIFFIS: Thank you, Ms.
Bailey. Thank you all very much. Appreciate your
patience with us this afternoon. Is there any other

business for the Board?
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MS. BAILEY: No, Mr. Chairman. In the
previous case the person who was speaking in
opposition did bring something into the file so I just
wanted to let you know that.

CHAIRPERSON GRIFFIS: Excellent. Thank
you.

MS. BAILEY: That's it, Mr. Chair.

CHAIRPERSON GRIFFIS: Okay. If there's no
further business we will adjourn the afternoon session
of the 30th of November.

(Whereupon, at 5:21 p.m. the hearing was

adjourned.)
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